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DI STRI CT OF COLUMBI A
+ + + + +

ALCOHCLI C BEVERAGE CONTROL BQARD
+ + + + +

MEETI NG
IN THE MATTER OF:
District Falafel |, LLC
t/a Anst erdam Fal af el shop Pr ot est
1830 14th Street, NW Heari ng

Retail er DR - ANC- 2B
Li cense No. 93449
Case #14- PRO- 00009

(New Appl i cation)

April 9, 2014

The Al coholic Beverage Control
Board net in the Al coholic Beverage Control
Heari ng Room Reeves Buil ding, 2000 14th
Street, N.W, Suite 400S, Washington, D.C.
20009, Chairperson Ruthanne M| er,
presi di ng.

PRESENT:

RUTHANNE M LLER, Chai rperson
NI CK ALBERTI, Menber

DONALD BROCKS, Menber

HERMAN JONES, Menber

M KE SI LVERSTEI N, Menber
HECTOR RODRI GUEZ, Menber
JAVES SHORT, Menber

ALSO PRESENT:
ERI N MATHI ESON, ABRA | nvesti gat or
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P-ROCEEDI-NGS

(4:55 p.m)

CHAI RPERSON M LLER: Ckay. On to
the next case. Are they here? So we're ready
toroll right in, right? ay.

The | ast case on our calendar is
Case No. 14-PRO 00009, Amsterdam Fal af el shop
| ocated at 1830 14th Street, N W, License No.
93449, in ANC-2B. This is a new application.

MR OBRIEN. ['msorry, has the
case been cal |l ed?

CHAI RPERSON M LLER:  Yes.

MR O BRIEN. Ckay. |'m Stephen
O Brien for the licensed applicant and I'm
acconpani ed by Dane Cherry, spelled the sane
way as in the fruit, who is the applicant
managi ng.

CHAI RPERSON M LLER:  Ckay.

M5. STERLING Joan Sterling
representi ng Shaw Dupont Citizens Alliance,

t he protestant.

MR, FERRIS: Elwn Ferris with the

Neal R Gross and Co., Inc.
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Shaw Dupont Citizens Alliance.

CHAl RPERSON M LLER: (Okay. Great.
Al right. So I know you all are famliar
wth the process here, so | don't have to go
t hrough that.

Can each of you just tell ne how
many W tnesses you are going to have today?

MR. O BRIEN. That begs a
guestion --

CHAI RPERSON M LLER:  Ckay.

MR OBREN. -- | have as a
prelimnary nmatter.

CHAl RPERSON M LLER  Um hum okay.

MR OBRIEN. My | address it?

CHAI RPERSON M LLER:  Sure,

absol ut el y.

MR OBRIEN. Al right. | am
nmoving -- |'mnot noving that the Board
dism ss the protest. | amnoving that the

Board prohibit the protestants from presenting
W t nesses or docunentary evidence. And the

reason |'mdoing that is because of the

Neal R Gross and Co., Inc.
202-234- 4433
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content of the protestant's Protest
Information Formfiled | ast week, which all
parties to these proceedings are required to
file.

And the applicant's Protest
Information Formidentified wtnesses as |ocal
resi dents and nei ghbors, SDCA board nenbers,
wi t hout any nanes. |In other words, it said
they are calling people.

Wth respect to docunentary
evi dence, it says charts, photos, naps,
docunents, reports and supporting docunents.
In other words, stuff.

CHAl RPERSON M LLER  Um hum

MR OBRIEN:. That is not what a
Protest Information Formis intended to
illicit and it's not what has been acceptable
to the Board in the past. And for that
reason, for failure to conply with the Board's
requirenments regarding filing a Protest
I nformati on Form answering the questions on

the form substantively, | nove that the

Neal R Gross and Co., Inc.
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protestants be barred from presenting
W t nesses or docunentary evi dence.

MR FERRIS: |If | may speak to
that issue?

CHAl RPERSON M LLER.  Hold on a
second. | just want to clarify. And you are
including as a wtness the party itself?

MR. O BRIEN: Say agai n?

CHAI RPERSON M LLER:  Are you
i ncluding in your broad brush the party itself
as a w tness?

MR OBREN Wll, the party --

CHAl RPERSON M LLER:  Parties can
al ways be a wtness, correct?

MR O BRIEN. The Shaw Dupont
Nei ghbor hood Al liance, that's the distinction
bet ween not noving to dism ss the protest.

CHAl RPERSON M LLER:  Ckay.

MR. O BRIEN. But saying that they
should not be entitled to present evidence.

CHAl RPERSON M LLER  So what [|'m

asking you --

Neal R Gross and Co., Inc.
202-234- 4433
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MR OBRIEN. Well, | listed in ny

Protest Information Form M. Cherry and
another witness. And | listed on the Board's
docunments -- Exhibit Sheet those exhibits we
are going to present.

The protestant in this case did
none of that. Sinply said people and stuff.

CHAl RPERSON M LLER  Ckay. | just
wanted to see how broad your notion was.

MR. O BRIEN. That doesn't nean
t hey cannot chall enge the testinony of M.
Cherry on behalf of the -- as far as
presenting affirmative evidence, they have not
satisfied the requirenent that they say at
| east a week in advance wll be what?

CHAl RPERSON M LLER  Ckay. M.
Ferris, you are going to address this?

MR FERRI'S: Yes.

CHAl RPERSON M LLER:  Ckay.

MR, FERRI'S: | have been invol ved
in nore protests right here than | care to

renenmber, but | have filled out a nunber of

Neal R Gross and Co., Inc.
202-234- 4433
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Protest Information Forms in the past, all of
them have been filled out in pretty general
ternms. It's very easy for the applicant's
attorney to knowto list his client. He has
his client. W don't have w tnesses at the
time we go into a protest.

We never expected to find
ourselves in this position until the Status
Hearing. And so to ask us to supply the Board
with alist of witnesses, we have to work to
get wtnesses. W -- it was what two weeks
ago that we were here at the Status Hearing?

CHAI RPERSON M LLER.  The rule is
seven days, so by seven days. Seven days in
advance of the hearing is what the rule says.

MR, FERRIS: So how nuch tine did
that give us before -- between the Status
Hearing and --

MEMBER SI LVERSTEIN. 10 days.

MR. FERRI'S: -- seven days prior
to the Protest Hearing? That's not anple tine

to put a case together.

Neal R Gross and Co., Inc.
202-234- 4433
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CHAI RPERSON M LLER: Do you have

W t nesses today?

MR. FERRI'S: Yes, we have one
W t ness.

MS. STERLI NG  Yes.

MR FERRIS: I'Il let Ms. --

CHAl RPERSON M LLER:  Ckay.

M5. STERLING Yes. W have one
wi tness and a nunber of statenents from ot her
W tnhesses to avoid wasting the Board's tine
wth repeated testinony, so we have the signed
statenments fromthe other witnesses to enter
in. W have a list of exhibits to present and
we can give you the exhibit list, the exhibits
t hensel ves.

And when hearings -- when the
hearing time changes happen, it also inpacts
residents that we have lined up to testify, so
It makes the residents have to run around and
find other available wtnesses, so that's al so
a problemthat inpacts residents.

CHAI RPERSON M LLER:  Ckay.

Neal R Gross and Co., Inc.
202-234- 4433
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nmean, the Board nay want to tal k about this,
but before that | do want to say that what |
say in the instructions are that you need to
provi de your exhibits and identify your

W t nesses seven days ahead of tine. And |
think that you get that as well in witten

I nstructions.

But then we said if you don't,
then we have to make a determ nation that they
may be excluded from evidence fromthe record
upon a finding that the opposing party has
been prejudiced or there has been no good
cause for the failure to submt or identify
t hem

So you are just going to give M.
OBrien a list of exhibits right now, correct?
He hasn't seen thenf

M5. STERLING We can give M.
OBrien a list of the exhibits and the Board
and al so the exhibits thensel ves, because we
were copying them

CHAI RPERSON M LLER:  Ckay.

Neal R Gross and Co., Inc.
202-234- 4433
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MS. STERLING The seven, for the

seven nenbers.

CHAl RPERSON M LLER. Ckay. So and
others can speak to this. M feeling is that
I would want to see what that is and have you
speak to -- M. OBrien speak to whether you
are prejudiced by not having had these
exhibits in advance. By |ooking at exactly,
you know, what is on the |ist.

MR OBRIEN. O course, | won't
know that until | see them

CHAl RPERSON M LLER:  Until you see
the exhibits?

MR. O BRIEN. Yes, exactly.

CHAl RPERSON M LLER.  Ri ght.
mean - -

MR OBRIEN. | don't know what
they are and | don't know who the w tnesses
are.

CHAl RPERSON M LLER.  Ri ght.

MR OBRIEN: And this proposition

that the need to appear at a hearing cones as

Neal R Gross and Co., Inc.
202-234- 4433
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a surprise, we had a nediation on March 7th.
O course, | wll not tell you what was
di scussed at the nediation.

CHAl RPERSON M LLER:  Ckay.

MR. O BRIEN: Because we are not
al | oned to.

CHAl RPERSON M LLER:  Ckay.

MR O BRIEN. But the nediation
failed. So the protestant has been aware
since March 7th --

CHAl RPERSON M LLER.  Ri ght.

MR OBRIEN. -- that this was
headi ng for a Protest Hearing.

CHAI RPERSON M LLER:  Right. So

one of the questions is is there good cause as

to why you couldn't have filed this in a

timely manner or identified your wtness seven

days ago?
M5. STERLI NG Yes, the change in

the tinme made us have to solicit all our

W tnesses to see their availability for the

second tinme and we have one wtness that is

Neal R Gross and Co., Inc.
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here today to do that and then the letters
from ot her w tnesses.

MR OBRIEN. Well, we're
certainly not going to consider letters from
W t nesses, because | can't --

CHAl RPERSON M LLER  wel | --

MR, OBRIEN. -- cross-exanne a
pi ece of paper.

CHAl RPERSON M LLER.  The change in
what tinme? Wat's the change in the tinme?

MS. STERLING From 1:30 to 4: 30.

CHAI RPERSON M LLER:  From 1:30 to
4. 30. GCkay. And you knew that when?

MR, FERRIS: | couldn't speak with
certainty. Wthin, | would say, the | ast week
maybe.

CHAI RPERSON M LLER:  So you are
saying this witness wasn't avail able at 1: 30,
but is -- was avail able at 4:307?

MR, FERRIS: W had a wi tness who
was | eaving town this evening and was

avail able at 1:30, but is not avail abl e now.

Neal R Gross and Co., Inc.
202-234- 4433
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CHAI RPERSON M LLER:  This -- the

W tness you want to offer?

M5. STERLING  The current wtness
I's avail abl e now, but wasn't avail abl e
previ ously.

CHAl RPERSON M LLER:  Ckay.

MR O BRIEN. Madam Chair, if the
W tness said was Joe Smith, but Joe Smth was
| eaving town and they wanted to substitute Bob
Jones for Joe Smth --

CHAl RPERSON M LLER  Um hum

MR OBRIEN. -- that would be an
entirely different argunent. But here is just
peopl e.

CHAl RPERSON M LLER  Ckay. |Is
this a | ocal resident?

MS. STERLI NG  No.

CHAl RPERSON M LLER  Ckay. kay.
Is it a nenber of your board?

MS. STERLI NG  No.

MR. FERRI'S: No.

CHAI RPERSON M LLER:  No. Ckay.

Neal R Gross and Co., Inc.
202-234- 4433
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Well, so, M. OBrien, why don't you say why

you are prejudi ced by not know ng who the
W tness i s ahead of tine.

MEMBER ALBERTI: Can we -- before
we ask M. O Brien that question, can we find
out what the witness is going to testify to?
In what area? | nean, what are they going to
touch on?

M5. STERLING They will testify
to the -- what they have observed and the
I npact of what they have observed fromthis
busi ness on the area where they |ive.

MEMBER ALBERTI : Ckay.

MEMBER SI LVERSTEIN: Can you be a
little nore specific as to -- well, are you
tal ki ng about 14th Street or the other
Anst er dam Fal afel or what ?

M5. STERLING No, fromthis area.
Fromthis area. It's a resident who |ives
near by the busi ness.

MEMBER SI LVERSTEI N:  Ckay.

MEMBER ALBERTI: Ckay. And the

Neal R Gross and Co., Inc.
202-234- 4433
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testinony is it inpacts what, transportation,
peace, order and quiet?

M5. STERLI NG  Peace, order and
qui et .

MEMBER ALBERTI: Property val ues?
VWhat ? Those are the three standards.

M5. STERLING And filed on peace,
order and qui et and hours.

MEMBER ALBERTI: Ckay. Peace,
order and qui et.

M5. STERLING We can certify it.

MEMBER ALBERTI: Ckay. Now, M.
O Brien?

CHAl RPERSON M LLER Wit a
second. Wit, before M. OBrien, | just want
to followup on that. Are one of your going
to testify?

MR FERRIS: W hadn't planned to
unl ess you --

CHAIl RPERSON M LLER  So that's
your only w tness?

MR FERRIS: -- would require us

Neal R Gross and Co., Inc.
202-234- 4433
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M5. STERLING Unless we are
required.

MR, FERRI'S: -- rebut sonething.

CHAl RPERSON M LLER. COkay. That's
your only w tness?

MS. STERLI NG  Yes.

CHAl RPERSON M LLER:  Ckay.

MR FERRI'S: Yes. But our case
was | argely based on the presentation of
exhibits to nmake our case.

CHAl RPERSON M LLER  Ckay. W
wll get to the exhibits next. GCkay. So if
you knew who it was, M. O Brien, a week ago,
how woul d it be different for you? Wat's
your -- how are you prejudiced? Howis your
client prejudiced?

MR OBRIEN. Well, if given the
nanme, | mght have initiated contact wth that
person to ask that person what their
particul ar concerns were and what the

establ i shnent coul d possibly do to address

Neal R Gross and Co., Inc.
202-234- 4433
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t hose concerns or to mtigate the inpact, but
now | ' m punching in the dark.

CHAl RPERSON M LLER  Ckay. Any
ot her questions on that topic? Can we -- wll
you hand a copy of the exhibit |list and
exhi bits?

M5. STERLING Yes, would you |ike
t henf

CHAl RPERSON M LLER Wl |, can
sonebody go get it? W should have a copy and
M. O Brien should have a copy to determ ne
t he sane issue.

M5. STERLING Do you physically
want the exhibits?

MEMBER ALBERTI: Yes.

CHAI RPERSON M LLER:  Yes. Do you
have a few copies? Thank you.

MS. STERLI NG  Sure.

CHAl RPERSON M LLER:  Ckay.

MR. O BRIEN. Madam Chair, |
suggest the Board should not view exhibits

until they are received in evidence.

Neal R Gross and Co., Inc.
202-234- 4433
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CHAI RPERSON M LLER:  kay.

MR OBRIEN. Al right. And
note that |I'mlooking at Exhibit 5 through 8
are letters. The Adm nistrative Procedure Act
Is clear that a party is entitled to full and
fair opportunity for cross-exam nation. |
cannot cross-exam ne a piece of paper. Those
letters are not adm ssible.

CHAl RPERSON M LLER. Ckay. Do you
have anything further on that, because, you
know, we certainly get into hearsay and al
that in adm nistrative hearings, though that's
not admtted in Court. And we give it |ess
wei ght. Do you have authority that we can
never | ook at letters, | would like to hear
It, because --

MR. O BRIEN:  No.

CHAl RPERSON M LLER  -- | know we
have.

MR O BRIEN. The --

CHAI RPERSON M LLER:  But |

under st and.

Neal R Gross and Co., Inc.
202-234- 4433
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MR OBRIEN. -- authority is in

the Adm nistrative Procedure Act and | know
the old cite was DC Code 15 1-1509, which says
that a party is entitled to full and fair
opportunity for cross-exam nation as to
evi dence. Ckay. Now, that's a paraphrase.
CHAl RPERSON M LLER  Um hum vyeah.
MR OBRIEN. GCkay. | know with
the recodification it was -- it has a
di fferent nunber now, but it's in the
Adm ni strative Procedure Act. |'msure staff
could pull it quickly, if the Board wanted it.
So what we now have, apparently,
Is letters being passed up to the Board, which
| don't think the Board should be | ooking at.
CHAl RPERSON M LLER:  Oh, they are
not being -- we don't have them
MEMBER SI LVERSTEIN. W have a
list.
CHAl RPERSON M LLER.  Oh, the staff
may have it.

MR OBRIEN. Oh, staff mght.

Neal R Gross and Co., Inc.
202-234- 4433
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CHAI RPERSON M LLER:  No, we don't

any of the exhibits.

MR O BRIEN. Let ne point out one
ot her issue here.

CHAl RPERSON M LLER:  Ckay.

MR O BRIEN. | see that Exhibit
No. 3 is Conm ssioner Noah Smth's Mratorium
testinony. \Wether that is rel evant and
adm ssible is a whole other issue, but why
woul d t hey have Comm ssioner Smth's
Moratoriumtestinony as an exhibit? 1'I1l tell
you why, because our Protest Information Form
listed Comm ssioner Smth as a w tness.

M5. STERLING Actually, that's
not why we have it, because --

CHAl RPERSON M LLER Ckay. Wit a
second. You can respond -- one at a tine.

M5. STERLING -- he is on the
list.

CHAI RPERSON M LLER: One at a
time. Ms. Sterling?

M5. STERLI NG | have it because

Neal R Gross and Co., Inc.
202-234- 4433
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it's relevant.

MEMBER ALBERTI: You do not have
the floor, ma' am

CHAl RPERSON M LLER:  Ckay.

MR OBRIEN. That's the unfair
advantage. W play by the rules.

CHAl RPERSON M LLER  Ckay. | want
to ask you all though why you -- when we have
Instructed that you submt these seven days in
advance, that it's not until today that you
are submtting the exhibits. There is --
that's the whole point. There is a
di sadvantage. There is a surprise factor that
we are trying to avoid.

So what is your good cause for not
havi ng subm tted these exhibits until right
this mnute at the hearing?

M5. STERLING Um we have never
been in a position where we had to do it ahead
of tinme. This tends to be the standard
practice of when we have done our cases. And

so we had never been informed that this was

Neal R Gross and Co., Inc.
202-234- 4433
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not accept abl e.

CHAl RPERSON M LLER Did you go to
the Status Hearing where | read the
I nstructions?

MS. STERLI NG  Yes.

CHAl RPERSON M LLER:  Ckay.

M5. STERLING In the past. |
mean, this -- and | suspect it's because the
counsel never raised that as an issue in front
of the Board, but so this is kind of news to
us that those kind of broad terns are not
accept abl e.

Now, you know - -

CHAl RPERSON M LLER  Ckay. | see
what you are saying. You thought you -- you
submtted it seven days ahead of tine, but you
weren't specific.

M5. STERLING R ght.

CHAl RPERSON M LLER.  Ri ght.

MS. STERLING We weren't
specific. | nmean, we didn't send the exhibit

|ist.

Neal R Gross and Co., Inc.
202-234- 4433
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CHAI RPERSON M LLER:  Yeah

M5. STERLING We don't know what
their exhibits are either, but they are |listed
wth a nane, but we don't know what they | ook
i ke, of course, so we are not -- you know, we
don't have any unfair advantage. And really
to address the issue of why we have testinony,
It's because we talk to our ANC Conm ssioners
and it has nothing to do wwth the fact that
that was on the PIF Form It was because it
was relevant to the issue at hand.

CHAl RPERSON M LLER  Ckay. M.
Silverstein?

MEMBER SI LVERSTEIN. W have been
juggling our schedul es because we have so many
cases, things drop off, things are pushed
forward for tinme purposes and it creates a
hardship to all involved. And as this been
difficult for you to | ock down your w tnesses,
when did you know, when were you told that the
hearing would be at this particul ar hour?

M5. STERLI NG  When ABRA i nfornmed

Neal R Gross and Co., Inc.
202-234- 4433
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us. | don't know.

MR, FERRI'S: W received an enui
by the nane of Tesha Anderson. | really can't
say with certainty when we received that. |
woul d guess it was within the [ast week. |
can't say with certainty, but that's what ny
recollection is.

MEMBER SI LVERSTEIN: Did you have
a list of witnesses and you were going to pick
whoever was avail able? Was that your --

M5. STERLING Well, it's about
volunteers, right? So whoever can nake it at
any particular point in tinme wuuld notify us
they could nake it in person. Qherwise, in
answer to having themwite a letter, it's not
to duplicate the testinony, but to have on the
record, of course, that there are nore than
one person who feels that way about a
particul ar issue.

MEMBER SI LVERSTEIN. D d you know
about the tine nore than a week ago?

M5. STERLING It's hard to say.

Neal R Gross and Co., Inc.
202-234- 4433
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MR. FERRIS: W don't know.

MEMBER SI LVERSTEIN:  You don't
know.

M5. STERLING Yeah, | don't have
a clue.

MEMBER SI LVERSTEIN:  Ckay.

M5. STERLING Unfortunately, mny
conmput er hard drive just died, which ny
husband - -

MEMBER SI LVERSTEIN:  Yes, fine.

M5. STERLING -- wll never |et
me |ive down, because |I didn't backup
properly, so | can't go in and see.

MEMBER SI LVERSTEIN:. M. Jones?

CHAI RPERSON M LLER  Ch, yes, M.
Jones?

MEMBER JONES: Thank you, Madam
Chair.

CHAI RPERSON M LLER.  Ckay.

MEMBER JONES: Just out of
curiosity, when you received the changes for

t he schedul e, do you feel -- do you interpret

Neal R Gross and Co., Inc.
202-234- 4433
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t hose as mandates or requests?

M5. STERLI NG Oh, nmndates.

MR FERRI'S: Mandat es.

MEMBER JONES: (Ckay. Thank you.
Thank you, Madam Chair.

M5. STERLING W don't think it
IS negotiable. Is it?

CHAl RPERSON M LLER:  No. Ckay.
He has a question. Did | give to your
attorney or --

MR FERRIS: | just had a quick
conment .

CHAl RPERSON M LLER.  Right. So--

MEMBER SI LVERSTEIN:  Sir, let the
doctor performthe surgery.

CHAl RPERSON M LLER  Ckay. So we
are going to go into the Executive Boardroom
and take a careful look at this issue. So |I'm
going to read the instructions and we'll take
a vote on doing so.

As Chairperson of the Al coholic

Beverage Control Board for the District of

Neal R Gross and Co., Inc.
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Col unbia and in accordance with Section 405 of
t he Open Meetings Anendnent Act of 2010, |
nove that the ABC Board hold a cl osed neeting
for the purpose of seeking | egal advice from
our counsel on Case No. 14-PRO 00009,
Anst er dam Fal af el shop, per Section 405(b) (4)
of the Open Meetings Anendnent Act of 2010,
and determ ning the issues presented here for
Case No. 14-PRO 00009, Ansterdam Fal af el shop
for the reasons cited in Section 405(b)(13) of
the Open Meetings Anendnent Act of 2010.

|s there a second?

MEMBER SI LVERSTEIN:  Second.

CHAI RPERSON M LLER M.
Silverstein has seconded the notion. |'m
going to take a roll call vote now that the
noti on has been seconded.

M. Brooks?

MEMBER BROOKS: | agree.

CHAl RPERSON M LLER M. Al berti?

MEMBER ALBERTI: | agree.

CHAI RPERSON M LLER M.

Neal R Gross and Co., Inc.
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Rodri guez?

MEMBER RODRI GUEZ: | agree.

CHAI RPERSON M LLER:  Ms. Ml er
agr ees.

M. Silverstein?

MEMBER SI LVERSTEIN: | agree.

CHAl RPERSON M LLER: M. Jones?

MEMBER JONES: | agree. Ckay.

MR. O BRIEN. Madam Chair, before
the Board retires, may | say one thing?

CHAI RPERSON M LLER: Let ne
finish. It appears that the notion has passed
by a vote of 6-0-0 and that the Board w ||
recess this proceeding and hold a cl osed
meeting in the ABC Board Conference Room
pursuant to the Qpen Meetings Anrendnent Act of
2010.

Yes, M. O Brien?

MR OBRIEN. | aminforned just
now t hat our w tness, Conmm ssioner Smth, has
an email fromus dated March 31st advi sing of

this newtine, the 4:30 tine.

Neal R Gross and Co., Inc.
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CHAl RPERSON M LLER: Ckay. All

right. Let's go. So you are welcone to take
alittle break, too. Not, too. You can take
a break. Ckay.

(Whereupon, at 5:18 p.m a recess
until 5:30 p.m)

CHAI RPERSON M LLER. Ckay. So |
believe that there has been a -- did you nake
a notion, M. O Brien?

MR OBRIEN. | did.

CHAI RPERSON M LLER: To excl ude
the wi tness and evidence, exhibits of the
protestants because they didn't identify them
inthe PIF. 1Is that correct? |Is that the
noti on?

MR OBRIEN. Yes, that's the
not i on.

CHAI RPERSON M LLER: Ckay. Al
right. So | would nove to deny that notion.
Do | have a second?

MEMBER RODRI GUEZ:  Second.

CHAl RPERSON M LLER: Ckay. And |

Neal R Gross and Co., Inc.
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woul d say that we do take the PIF seriously
and for that reason, we have spent, | don't
know, over half an hour deliberating on these
Issues. And so | want to say to protestants
in particular that despite the fact that |'m
nmoving, at this point, to deny the notion, |I'm
doing so in part |ooking at the wtness and
the exhibits and there being only one w tness
and it's alay witness, | don't find that the
applicant is particularly prejudiced by not
havi ng had the advance noti ce.

It's not to say that in another
Instance it m ght appear otherwi se. And the
sane wth -- obviously, we can see as we Qo
t hrough the exhibits, but based on the exhibit
list, it doesn't appear that way as a matter
of course that the applicant woul d be
prej udi ced.

And in this notion it also
addresses and |I' m al so addressi ng the argunent
about the letters and not being able to cross-

examne. And | do have in ny possession at

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 31

| east a cite to one part of the Admnistrative
Procedure Act that says every party shall have
the right to present in person or by counsel
his case or defense by oral and docunentary
evi dence, to submt rebuttal testinony and to
conduct such cross-exam nation as nay be
required for full and true disclosure of the
facts.

And | think it covers actually
both concerns that the party have a chance to
have a wtness and certainly that the other
si de have a chance to cross-exam ne. And |
woul d say with respect to letters that we have
been letting themin, but we recognize that
t he opposing party does not have a chance to
cross-exam ne and so they are not given nuch
wei ght, but they have been admitted.

Ckay. So for that reason, | have
noved to deny the applicant's notion.

MEMBER SI LVERSTEIN:  Second.

CHAl RPERSON M LLER  And it has

been seconded by M. Silverstein. Any further

Neal R Gross and Co., Inc.
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coment s?

MEMBER ALBERTI: Yes, Madam Chair,
I would just ask that the protestants have one
W tness and they said that protestant is going
to tal k about peace, order and quiet. | would
ask that you nake sure that that really stays
focused on peace, order and qui et and doesn't
tal k about real estate values or
transportati on or anything or other issues,
that that testinony is kept focused.

"' mtroubled by the anount of tine
that we spent on here due to the protestants
inability to follow our instructions. | also
woul d ask that you nake sure that everyone's
exhibits is relevant. So if the |icensee's
counsel objects on relevancy, then | woul d
hold themto hi gh standards of rel evancy on
all of these exhibits, given that the |icensee
has had not had a chance to review them

CHAl RPERSON M LLER:  Ckay.

QG hers? ay. Then there has been a notion

to deny the notion.

Neal R Gross and Co., Inc.
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Al those in favor say aye.
MEMBER BROCKS: Aye.

CHAl RPERSON M LLER  Aye.
MEMBER SI LVERSTEI N:  Aye.
MEMBER RODRI GUEZ:  Aye.
MEMBER SHORT:  Aye.

MEMBER JONES: No.

CHAl RPERSON M LLER:  Al'l those

MEMBER JONES:  (pposed.

CHAl RPERSON M LLER:  And t hen

MEMBER ALBERTI: |'m --

CHAl RPERSON M LLER:  Al'l those

MEMBER ALBERTI: No, |'mvoting to

CHAI RPERSON M LLER: Okay. Then
vote is --

MEMBER ALBERTI: So it's 4-2.
CHAl RPERSON M LLER:  5-2.

MEMBER ALBERTI: 5-2.

Neal
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CHAl RPERSON M LLER  5-2-0.

MEMBER ALBERTI: | can't count.

CHAl RPERSON M LLER:  Ckay.

MEMBER JONES: M. statistician.

CHAl RPERSON M LLER:  All right.

So --

MEMBER ALBERTI: Let's just hope |
do better later in the day.

CHAl RPERSON M LLER:  All right.

So okay in the future there wll be nore --
you understand --

MS. STERLI NG  Yes.

CHAl RPERSON M LLER.  -- the need
to be focused.

M5. STERLING We understand and |
guess one suggestion is that naybe there
should be a little bit longer tinme between the
medi ation -- or sorry, the Status Hearing date
and the Protest Hearing date, nore than seven
days, so it allows the protestants to get the
proper fornms filed.

MEMBER ALBERTI: This --

Neal R Gross and Co., Inc.
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CHAI RPERSON M LLER:  kay.

don't want to -- okay. | don't see the need.
| don't see why the protestant wouldn't know
their wtnesses before status conference. |
don't really know what -- we tell you at
status conference that it affects who your

W t nesses are. Ckay.

MR, OBRIEN. Just as the Chair
adnoni shes the protestants to be guided in the
future, we too, in our office, shall be guided
in the future in preparing our Protest
I nformation Forns by the precedent that is set
t oday.

CHAl RPERSON M LLER.  CGkay. You
can do that. Al right. | do want to say
that it is usually to everybody's benefit if
everyone is on notice as to what the issues
are, so we don't spend, you know, hours here
and going until 10:00 at night or whatever.

Al right.
MEMBER SI LVERSTEIN: Let's get

start ed.

Neal R Gross and Co., Inc.
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CHAl RPERSON M LLER  Let's go.

MEMBER SI LVERSTEI N:  Whew.

CHAl RPERSON M LLER:  Any ot her
prelimnary matters? Ckay. So opening
statenents? Applicant?

MR. O BRIEN. The evidence wll
show there is zero reason why the Board should
deny this application. Thank you.

CHAl RPERSON M LLER:  Thank you.

Pr ot est ant s?

M5. STERLI NG Yes, thank you
One of the concerns that SDCA had when we
filed our noratoriumpetition in Decenber had
to do wth peace, order and qui et issues,
proliferation of |icenses, a nunber of issues.
But at the end of the day, the Board had a
noti ce denying the petition for rul emaki ng an
order and the Board -- but the Board did
recogni ze that the Board is convinced that
ot her tools exist to address the concerns
raised in the petition, such as settl enent

agreenents and i ncreased police reinbursable
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det ai | s.

And that's why we are here today,
because we are follow ng what the Board has,
basically, instructed us to do in that order,
which is try and manage our licenses in a way
with the current tools that we have and
settl enent agreenents are the nmain tool that
we have to do that. So that's why we are here
t oday.

We have tried to settle this
sooner, based on sone reasonable terns, but,
unfortunately, the applicant was not
interested in this.

CHAl RPERSON M LLER: Ckay. | have
two things to say. | know you are al
famliar with the proceedings, but | want to
make sure just in case you are famliar wth
the tinme that you each have an hour and a
half. | forgot to say that and you know how
that is neasured? GCkay. And what happens in
this hearing and this is a tool, but what

happens in this hearing is you present

Neal R Gross and Co., Inc.
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evidence to show if there is sone adverse
I npact on peace, order and quiet, what
condition you would |ike or recommend or
what ever to aneliorate that.

We don't want to hear about how
settl ement negotiati ons broke down or anything
about that. That's really not relevant. \Wat
we are looking at is is there sonething we
need to do wth respect to an order should we
grant it, deny it or condition it.

Ckay. Now, we can call our
I nvestigator. | think it's afternoon. Good
af t er noon.

| NVESTI GATOR MATHI ESON: Good
af t er noon.

Wher eupon,

| NVESTI GATOR ERI N MATHI ESON
was called as a witness by the ABRA Board, and
havi ng been first duly sworn, assuned the
w t ness stand and was exam ned and testified
as foll ows:

CHAI RPERSON M LLER: Al right.

Neal R Gross and Co., Inc.
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Thank you. So whenever you are ready, if you
woul d I'i ke to discuss your findings?

| NVESTI GATOR MATHI ESON: Sure. |
was tasked wth conducting a protest
I nvestigation for Ansterdam Fal af el shop
| ocated at 1830 14th Street, N W, Wshington,
D.C. A Cass DR License application was
submtted with a proposed total occupancy of
59 and it did not have any endorsenents
i ncl uded on that application.

Anst erdam Fal af el shop is currently
open and operating with food service-only and
has applied for the -- to add liquor |icense
to the existing business. The new |icense
application is being protested by one group,

t he Shaw Dupont Citizens Associ ation, which
submtted a letter on Friday, January 17,
2014.

The desi gnated representative for
t he Shaw Dupont Citizens Associ ati on was
listed as Elwn Ferris who appeared at the

Rol|l Call Hearing.

Neal R Gross and Co., Inc.
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ANC- 2B submtted a letter to ABRA

supporting the new license application for
Anst er dam Fal af el shop acknow edgi ng t he
application does not include entertai nnent and
stating that it would be a benefit to the
communi ty.

The proposed hours of operation
for the license would be Sunday through
Sat urday opening at 10:00 a.m, closing Sunday
and Monday at 12:00 a.m, closing Tuesday and
Wednesday at 2:30 a.m, closing Thursday at
3:00 a.m and closing Friday and Saturday at
4:00 a. m

The proposed hours of sales for
the location are Sunday through Saturday
begi nning at 10:00 a.m ending Sunday at 12:00
a.m, Mnday at 12:00 a. m, Tuesday and
Wednesday and Thursday at 1:00 a.m, and
Friday and Saturday at 2:00 a.m

The |isted protest issues of the
Shaw Dupont Citizens Association is:

(1) Adverse inpact on peace, order

Neal R Gross and Co., Inc.
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and qui et.

(2) Adverse inpact on residential
par ki ng and vehi cul ar and pedestrian safety.

(3) Oher; cited as over-
concentration

On Tuesday, April 1, 2014, | net
wth the applicant, Dean Cherry. M. Cherry
expressed that he wanted to be a good nei ghbor
to the community and has worked to neet and
address all of the concerns that were raised
by the comunity and the protestants.

M. Cherry added that the Shaw
Dupont Citizens Association would Iike himto
sign a voluntary agreenent to settle the
protest; however, he stated that he did not
want to sign the voluntary agreenent or
settl enent agreenent and pl ace unnecessary
restrictions upon his license.

In reference to the peace, order
and quiet issues, M. Cherry stated that sone
concerns were expressed regarding trash and

deliveries. M. Cherry advised that in an

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 42

effort to keep the noise down, he has opted to
serve only cans of beer and not bottles of
beer.

Additionally, he heard M. Cherry
say that he believes this would cut down on
noi se during the renoval of the trash and
addi tionally he has schedul ed for trash pickup
six days a week, so that the area is clean
daily and on top of that, remains clean at all
times.

There is a sign that is posted at
the rear door, which rem nds enpl oyees to keep
the lids closed and to keep the noi se down.

In reference to the hours of
delivery, M. Cherry advised that the
est abl i shnent does not open until 10:00 a.m
and enployees will likely not arrive before
9:00 a.m Therefore, there would be no
deliveries prior to that hour.

In reference to the general hours
of operation, M. Cherry advised that the

Shaw Dupont Citizens Association did wi sh for
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hi mto have closing hours that were earlier.
However, he stated that he is not wlling to
concede that.

M. Cherry added that he
anticipates a |late night food crowd and woul d
like to stay open to conpete with other
busi nesses that are in the area serving food.

Additionally, M. Cherry added
that the -- he predicts or anticipates the
al cohol sales will be a snmall percentage of
the overall business operations, perhaps only
5 to 10 percent at nost.

M. Cherry expressed that he woul d
i ke his business, Ansterdam Fal af el shop, to
be a place where people go late night wth an
enphasis on food sales and would have -- al so
additionally, excuse ne, wuld be a place for
themto have lunch or to stop by before going
out for the evening.

If the establishnment is approved
for the liquor license, M. Cherry stated he

intends to post a sign at the front of the

Neal R Gross and Co., Inc.
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est abl i shnent asking patrons to keep the noise
down, be respectful of the neighbors as they
exit.

In reference to a potential inpact
upon residential parking and vehi cul ar and
pedestrian safety, M. Cherry added that the
est abl i shnent -- he understands the
establishnent, there is limted parking in the
area surrounding it.

In an effort to not further
exasperate the already busy parking
conditions, M. Cherry stated that he has
enpl oyees or he has put together a handbook
and he has all enployees sign a piece of paper
stating that they will attenpt to take public
transportation to the establishnment. A copy
of that handbook was provided for the purposes
of the report.

In reference to the protestants, |
was unable to reach the desi gnated
representative, Elwn Ferris, but | was able

to speak wth Joan Sterling, who is the

Neal R Gross and Co., Inc.
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Presi dent of the Shaw Dupont Citizens

Associ ati on.

| asked Ms. Sterling to el aborate
upon the peace, order and qui et conponent of
the protest and she stated that the
association is specifically concerned with
trash and deliveries at the Ansterdam
Fal af el shop and the inpact that this wll have
upon the general peace, order and quiet of the
nei ghbor hood.

Ms. Sterling further stated that
the area once had a large problemw th rats in
t he surroundi ng nei ghbor hood and since then
t he associ ation has managed to get that issue
under control by not allowing trash to be
stored in public space.

Ms. Sterling al so advised that she
I's concerned with bottle dunping as well as
times of delivery and trash pickup. M.
Sterling added that the Dupont G tizens
Associ ation has a voluntary agreenent or

settl ement agreenent with nearly all of 14th

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 46

Street, which restricts the hours for trash
and delivery. But then also stated that this
owner does not want to honor the requests of
t he nei ghbor hood.

| advised Ms. Sterling that | had
spoken with the applicant in regards to the
trash area and he had stated that there was no
space for the storage of trash inside the
establ i shnent, but has taken several steps,
I ncl udi ng arranging for trash pickup six days
a week and posting a sign at the rear of the
door to keep the area clean and quiet in order
to accommodat e the needs of the nei ghborhood.

Ms. Sterling stated that she was
aware of what the applicant had done, but is
concerned that if there is no voluntary
agreenent or settlenent agreenent in place, he
wll deviate fromthe current practices in the
future.

Ms. Sterling additionally added
that the applicant knew what he was doi ng when

he desi gned the space and, therefore, it
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shoul d not be the problem of the nei ghborhood
t hat he does not have space inside the
establishnent to store trash before pickup

Additionally, Ms. Sterling did
advi se that the Departnent of Transportation,
al so known as DDOT, has gui delines which
restrict the storage of grease containers
wthin 4 feet of a vertical space.

Ms. Sterling stated that the
grease container is next to the wall, which is
a violation, and further added that DDOT had
recently been to the location and issued a
citation for that violation. | did ask M.
Sterling for a copy or any infornmation she had
in reference to that citation.

Lastly, in reference to peace,
order and quiet, Ms. Sterling added that the
Shaw Dupont Citizens Association was trying to
keep everyone in the nei ghborhood with simlar
operating hours and added that this
establ i shnent has applied for hours that are

| ater than anyone else in the area,
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specifically on Sundays through Thursdays.

| advised Ms. Sterling that the
applicant requested hours for operation that
are late, however, also added that there were
restricted hours for sales, Sunday through
Thursday from 12: 00 or 1:00 a.m, and that the
hours of operation extended beyond the hours
of sal es.

Ms. Sterling stated that they are
concerned with the hours of operation and
added that this establishment has created a
busi ness nodel to feed the drunk.

In reference to the residenti al
par ki ng needs of the -- or excuse ne. oing
on with the protest, Ms. Sterling added that
I f the establishnent is approved with the
extended hours, this will add additional cars
on the street and al so further added that the
establishnent currently does not have a
contract for valet.

In reference to the over-

concentration issue, which is listed as the
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ot her conponent of the protest, Ms. Sterling

stated that, in general, ABC establishnents
are not allowed to conprise over 50 percent of
the ARTS Zone, according to Overl ay
Gui del i nes.

Additionally, Ms. Sterling advised
t hat ABRA Cui delines due to noratorium can be
requested if there are 18 establishnents
| ocated within 1,800 feet of one another. She
furthernore added that the Shaw Dupont
Ctizens Association requested a noratorium
for the area and went to the hearing, but
added that the ABC Board did not grant that
nmor at ori um

On Wednesday, April 2, 2014, |
foll owed-up with the applicant, Dane Cherry,
in regards to the protest matter and sone
statenents that were nade by the protestants.
Specifically, in regards to the nmatter of a
citation being issued by DDOT, M. Cherry
stated that soneone from DDOT had been to the

| ocation, but did not issue any citations and
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advised himthat his trash area was in
conpl i ance.

| asked M. Cherry if he had the
contact information fromthe person who
visited his location and he provided ne with
t he nane of Panela Washi ngton, who is with the
Solid Waste Heal th Educati on Enforcenent
Di vision of the Departnent of Public Wrks.

As stated, Ansterdam Fal af el shop
Is located at 1830 14th Street, N.W, which is
an ARTS/ C-3-A Zone. This neans that Ansterdam
Fal afel shop is located in an Overlay with an
ARTS Zone. The ARTS Zone does specify that
“"No portion of an eating/drinking
establ i shnent | ocated on the ground floor of
squares fronting 14th Street or U Street,
N.W, is permtted to occupy nore than 50
percent of the linear frontage of that
square."

It does not state that it is -- as
was earlier advised, it does not state that

ABC est abl i shnents cannot conprom se 50
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percent of the total zone.

Ref erenced here by establishnents,
according to the District of Colunbia
Geographic Information System there are 57
ABC- | i censed establishnments operating within
1,200 feet of Ansterdam Fal af el shop. There
are no schools, recreation centers, l|ibraries
or daycares located wthin 400 feet of the
est abl i shnment .

In reference to the business
operation, as stated previously, Anmsterdam
Fal af el shop is currently open for business.
The front area of the establishnent has
several tables along wwth a counter at the
side that has stools for seating.

There is an open kitchen area
where food is prepared and served. There is
a self-service area for toppings and
condi nents. There is a nenu posted at the
rear wall where orders can be placed. Behind
the kitchen area there is a cl osed storage

area and sone office space and to the right of
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that there is a narrow hallway that |eads to
t he bathroonms and the rear door that lets to
the alley.

Agai n, Anst erdam Fal af el shop has
not applied for any entertainnment endorsenents
and will not offer entertainnent.

In reference to cuisine, there is
a nmenu currently being served at the
establ i sh, which was also attached to the
original application and the establishnment
serves fal afel sandw ches, salad bows, french
fries and snacks and beverages.

ABRA | nvestigators nonitored
Anst er dam Fal af el shop on two occasi ons,
Tuesday, April 2, 2014 and Thursday, April 4,
2014. The establishnment was open for
busi ness, only had a few patrons inside during
the tinmes of nonitoring.

The area surroundi ng the
establ i shnent was very clean in conparison to
the other areas on 14th Street, NNW There

were no i ssues wth peace, order, quiet. The
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rear alley trash cans that were surrounding
the establishnent were clean. And
additionally, | did observe trash cans and
recycle bins that were lining residenti al
areas of the alley.

In reference to parking, Ansterdam
Fal af el shop again is |ocated on 14th Street,
NNW Al parking in that area is restricted
to a two-hour maximum Sonme of it is
nmonitored by neters, others are not. In the
surrounding area, there is limted avail abl e
parking on side streets and they have vari ous
restrictions depending on the specific
| ocati on.

The Reeves Center, |ocated at 2000
14th Street, N.W, does allow for public
par ki ng during the eveni ng and weekend hours.
There are several bus stops that are | ocated
al ong 14th and U Street, N.W, Corridor. And
additionally, the U Street African Anerican
GCvil War Menorial/Cardozo Metro Stop is

| ocated at 1240 U Street, N.W, which is about
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.3 mles from Anst er dam Fal af el shop, which is,
approximately, a 7 m nute wal k.

| did also prepare -- in addition,
that was the sunmary of ny investigative
report for the protest, but | did also prepare
a suppl enental report for this protest.

On Wednesday, April 2, 2014, | had
submtted an inquiry to Panela Washi ngton, who
Is the Chief of Solid Waste Educati on and
Enf orcenent Programw th the Departnent of
Public Wrks. | expressed an inquiry over the
results of a visit fromM. Wshington to the
Anst er dam Fal af el shop, specifically in
reference to storage of the trash, which is
| ocated in the rear alley.

| asked Ms. Washington to respond
to me and confirmeither a violation or not a
vi ol ati on.

On Monday, April 7th, | received
two email responses from Panel a Washi ngt on
In the first email, M. Washi ngton had

forwarded the original conplaint, which had
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been sent fromE wn Ferris to the Executive
O fice of the Mayor. Attached to that

conpl aint was a photograph of the trash cans
whi ch were in the rear alley.

Ms. Washi ngton noted that in that
phot ograph the trash area was cl ean, but
stated that the conplaint was sinply about the
trash cans being located in the alley.

In the second email, Ms.

Washi ngt on advi sed that she visited the
establ i shnent on two occasions to inspect the
trash container area |located in the rear
alley. She advised that she did not see any
ot her place for the trash containers to be
stored, because the buil ding occupies the
entire lot and ends at the alley.

Addi tional ly, M. Washi ngton
advi sed that she did not find any violations
and described the trash area as neat and not
over fl ow ng.

Addi tionally, she added that she

was nore concerned with the | ot next door that
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had overfl ow ng trash containers, but which
were difficult to see due to a fenced-in area
that they were encl osed behi nd.

And that concludes the summary of
my protest investigation.

MEMBER SI LVERSTEIN:  Thank you

CHAl RPERSON M LLER:  Thank you
very nmuch. Board questions? No ot her
guestions? GCkay. W are tenpted, but al
right, let's go to the applicant. Do you have
any questions?

CROSS- EXAM NATI ON

MR O BRIEN. Were you ever able
to find any corroboration at all for M.
Sterling's allegation that a citation had been
I ssued to the applicant?

| NVESTI GATOR MATHI ESON:  No. As |
stated in the supplenental report, M.
Washi ngton advised in her emails that she did
not issue any citations and she had revi ewed
the space and determ ned that there were no

vi ol ati ons.
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MR O BRIEN:. In |ooking at your

report, Exhibit 16 is a photograph, | believe
you w Il confirm of the trash cans in the
rear of the establishnent.

| NVESTI GATOR MATHI ESON: |
actually don't have a copy of that in front of
me. Yes, it's a photograph of the trash cans.

MR O BRIEN. Ckay. W took that
phot ogr aph?

| NVESTI GATOR MATHI ESON: | di d.

MR O BRIEN. And when did you do

t hat ?
| NVESTI GATOR MATHI ESON: That was
on Tuesday, | believe the date is, April 1st.
MR. O BRIEN. GCkay. And | ooking
at that photograph, 1'll show it to you again,

do you see any signs of disorder or |ack of
cl eanl i ness?

| NVESTI GATOR MATHI ESON: No. |
| ooked at the area and it was clean.

MR O BRIEN. On that day?

| NVESTI GATOR MATHI ESON:  Correct.

Neal R Gross and Co., Inc.
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MR OBRIEN. Al right. And do

you go on anot her day?

| NVESTI GATOR MATHI ESON:  Yes.

MR. O BRIEN. And what day was
t hat ?

| NVESTI GATOR MATHI ESON: | believe
Thursday, April 3rd, | believe the date is,
yes, April 3rd.

MR OBRIEN. So just to be sure
t hat we understand your testinony, you nade
two visits and | ooked at the trash cans and
Ms. Washington fromthe Solid Waste Managenent
Di vi sion nmade two visits.

| NVESTI GATOR MATHI ESON:  Correct.

MR OBRIEN:. On those total of
four visits, there was no indication that the
trash area was in any sort of disorder? |Is
that correct?

| NVESTI GATOR MATHI ESON:  Correct.

MR. O BRIEN. You stated that
Elwn Ferris was designated as the point of

contact for Shaw Dupont Nei ghborhood Alliance?

Neal R Gross and Co., Inc.
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CHAI RPERSON M LLER | think it's

sonebody el se.

MR OBRIEN. Citizens Alliance,
excuse ne.

| NVESTI GATOR MATHI ESON:  Yes, he
appeared at the Roll Call Hearing.

MR O BRIEN. Ckay.

| NVESTI GATOR MATHI ESON: Listed as
t he designated representative.

MR OBRIEN. Dd M. Ferris
cooperate with your investigation?

| NVESTI GATOR MATHI ESON: | was
unable to reach M. Ferris, but | spoke with
Ms. Sterling instead.

MR OBRIEN. Well, how many tines
did you try to reach M. Ferris?

MEMBER SI LVERSTEIN:  Coul d you,
pl ease, speak up, Ms. Mathieson?

| NVESTI GATOR MATHI ESON:  Sur e.
["'msorry. | attenpted to call hima total of
three tines. He did return ny phone call on

one occasion, but the call was dropped and
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then | proceeded to call himback and |eft
anot her nessage, but did not hear back.

MR OBRIEN. Did M. Sterling not
I ndicate to you that her principal problem
with this applicant is that it refuses to sign
a voluntary agreenent or M. Cherry?

CHAI RPERSON M LLER  I'm sorry,
what was the question?

MR OBRIEN. [|I'msorry. [If | can
restate it?

CHAl RPERSON M LLER  Yes, pl ease.

MR O BRIEN. Ckay. D d not M.
Sterling on behalf of the Shaw Dupont Citizens
Al liance indicate to you that her principal
problemw th this applicant is that it refuses
to sign a settlenent agreenent?

| NVESTI GATOR MATHI ESON: | don't
think she said that was her -- | wouldn't say
she said that was her prinmary problem

MR OBRIEN O a --

| NVESTI GATOR MATHI ESON: It was

one of the issues, yes. It was noted in ny
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I ntervi ew.

MR. O BRIEN. Those are ny
guestions. Thank you.

CHAI RPERSON M LLER:  Ckay. Thank
you. Do the protestants have questions?

MS. STERLING  Yes.

CHAI RPERSON M LLER:  Ckay.

M5. STERLING |I'minterested in
on your report from Tuesday, April 1st, when
you di scussed with M. Cherry and it is on
your page 3 of your report under B.

| NVESTI GATOR MATHI ESON:  Ckay.

M5. STERLING It says that he
didn't want to sign the VA and pl ace
unnecessary restrictions upon his |license.
Can you el aborate what those restrictions are
or what he neant by that?

| NVESTI GATOR MATHI ESON: | don't
bel i eve he was specific in our conversation.
He just stated he didn't want unnecessary
restrictions placed upon his license. He did

enphasi ze that he wanted to be a good nei ghbor
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and had worked to address all the concerns
that had been rai sed.

M5. STERLING Geat. But he did
not enunerate what he consi dered unnecessary
restrictions?

| NVESTI GATOR MATHI ESON:  No, he
didn't go into detail on what those specific
restrictions would or woul d not have been.

M5. STERLI NG  Thank you. And you
al so nentioned that he had told -- when we had
requested shorter hours that he was not
Interested in that --

| NVESTI GATOR MATHI ESON:  Yes.

M5. STERLING -- change.

| NVESTI GATOR MATHI ESON:  Correct.

M5. STERLING All right. And did
he i ndicate what those hours were that we had
request ed?

| NVESTI GATOR MATHI ESON: No.

M5. STERLING Ckay. Thank you.
And now, | would Iike to go to the tines that

you | nspect ed.

Neal R Gross and Co., Inc.
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| NVESTI GATOR MATHI ESON: Sur e.

M5. STERLING It appears that
both of those inspections were on Tuesday,
April 1st, and Thursday, April 3rd, were in the
m ddl e of the afternoon.

| NVESTI GATOR MATHI ESON:  Correct.

M5. STERLING Were any
i nspections done during the time of late
evening or early norning hours when we expect
to see the nost issues wth noise, with trash?

I NVESTI GATOR MATHI ESON:  No.

M5. STERLING Peace, order, quiet
i ssues?

| NVESTI GATOR MATHI ESON:  There are
no -- no nonitoring was done during the
eveni ng hours, no.

M5. STERLING Thank you. And
then let's go to your photo No. 16 and in the
front of the trash cans on the ground, can you
tell nme what that appears to be in front of
t he grease can there?

| NVESTI GATOR MATHI ESON:  Yeah,

Neal R Gross and Co., Inc.
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that was just appearing to be -- it does | ook
liquidity, but at the tinme it was just water.
So it looks lIike though it had been cl eaned or
rinsed.

M5. STERLI NG Okay. What nmde
you think that was water?

| NVESTI GATOR MATHIESON: | saw it.

M5. STERLING And also in that
picture, you can see the demarkation of the
abutting building to that where sone of those
containers are | ocated.

| NVESTI GATOR MATHI ESON: | ' m not
sure what you are referring to.

M5. STERLING Well, exhibit -- we
would i ke to enter Exhibit 2, please.

CHAl RPERSON M LLER  You woul d
like to what?

M5. STERLING It's nultiple
addi ti onal photos of the --

MR FERRIS: This is not --

CHAl RPERSON M LLER  You woul d

li ke to show her? You're going to show her

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 65
your Exhibit 2?

M5. STERLING This is hers. |
was just showi ng her the building |ine.

| NVESTI GATOR MATHI ESON: | can't
say for certain if that's the building |ine or
not .

M5. STERLING Well, we would Iike
to have her photos for exhibits.

CHAl RPERSON M LLER:  No. They are
hers. Her report is a part of the record.

M5. STERLI NG  Ckay.

CHAl RPERSON M LLER  So they are
in. They are in.

M5. STERLING Ckay. Thank you.

CHAl RPERSON M LLER:.  Ckay.

M5. STERLING Can you | ook at
your photo No. 17, please?

| NVESTI GATOR MATHI ESON:  Sur e.

M5. STERLING Wuld you descri be
this residence on the T Street alley?

| NVESTI GATOR MATHI ESON:  Correct.

M5. STERLING Right. On trash
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day when their trash is out, that post is the

differentiator between public and private

space and --

| NVESTI GATOR MATHI ESON:  Yes.

MR. O BRIEN. (Obj ection.
(objection. | think --

CHAl RPERSON M LLER. D d she
testify?

MR OBRIEN. -- Sterling is
testifying here.

CHAl RPERSON M LLER.  Yes. So do
you have a question based on the photo?

MS. STERLING Yes. So I'm
wonderi ng why these resident trash bins on
trash day --

| NVESTI GATOR MATHI ESON:  Sur e.

M5. STERLING -- were relevant to
the investigation.

| NVESTI GATOR MATHI ESON:  So
interestingly enough, | did actually do a
little research on this and the -- on the

Departnment of Public Wrks website, there are
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restrictions for residential trash.

From what | understood for trash,
there is a tine that you can put it out the
ni ght before a pickup and a tinme that it has
to be renoved on the day of pickup.

M5. STERLING  Um hum

| NVESTI GATOR MATHIESON:  So this
pi cture was taken on Tuesday. | did also plug
in the address for the residences that are in
that area and trash pickup for that area is
Tuesday and Friday. And upon ny visit on
Thursday, the trash cans were still | ocated
there in the sane area.

M5. STERLI NG  Ckay.

| NVESTI GATOR MATHI ESON:  So t hat
was the purpose of nentioning that.

M5. STERLING R ght. And they
were | ocated on private space or public space?

| NVESTI GATOR MATHI ESON: | don't
know if that's private or public. | just
noted that they were put out and according to

what was said on the DPWwebsite, they were
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supposed to be renoved.

M5. STERLING Al right. So you
can't testify that they are on public space?

| NVESTI GATOR MATHI ESON:  They are
in front of the gate, but | don't know if that
IS public or private. | cannot say for sure,
no.

M5. STERLING (Okay. And can we
now | ook at your Exhibit 13?

| NVESTI GATOR MATHI ESON:  Sur e.

M5. STERLING This is an exhibit
that we find interesting, because it shows
the --

CHAl RPERSON M LLER  Wait, wait.
Let ne just caution you.

MS. STERLI NG  Yes.

CHAl RPERSON M LLER. M. O Brien
Is looking at ne and he is right.

MS. STERLING |'msorry.
under st and.

CHAI RPERSON M LLER:  You can't

testify.
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MS. STERLING  Sorry.

CHAl RPERSON M LLER:  Thank you.

M5. STERLING |'m an engi neer
not a | awyer.

MEMBER ALBERTI: You haven't
m ssed anyt hi ng.

MS. STERLI NG  Because | was
testifying. So can you tell nme what is
directly across fromthe trash can in this
pi cture?

| NVESTI GATOR MATHI ESON: A
bui | di ng.

M5. STERLING Do you know what
kind of building it is?

| NVESTI GATOR MATHI ESON:  No, | do
not. | believe there is sone residential
conponent to it, but | don't know what exactly
IS in there.

M5. STERLING (Okay. So you
didn't consult with anybody who was associ at ed
wth this particular building --

| NVESTI GATOR MATHI ESON:  No.
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M5. STERLING -- during your

I nvesti gati on?

| NVESTI GATOR MATHI ESON:  No. The
only people I would consult with would be the
applicant and the designated representative
for the protestants.

M5. STERLING Ckay. Thank you.

| NVESTI GATOR MATHI ESON:  Sur e.

CHAl RPERSON M LLER  Ckay. Any
ot her Board questions? Any redirect? Thank
you. That was a really excellent report.

| NVESTI GATOR MATHI ESON:  Thank
you.

CHAIl RPERSON M LLER:  That's why we
didn't have any questi ons.

| NVESTI GATOR MATHI ESON: Ch, okay.

CHAl RPERSON M LLER:  No, we don't
have questions for you.

| NVESTI GATOR MATHI ESON: Ckay.

CHAI RPERSON M LLER It was so
good.

| NVESTI GATOR MATHI ESON:  Ckay,
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t hank you.

CHAl RPERSON M LLER:  So t hank you
Very thorough. GCkay. Al right. M.

O Brien?

MR OBRIEN. Yes. My we presune
that the Board is receiving the report into
evi dence?

CHAl RPERSON M LLER:  Yes. The
I nvestigative report?

MR. O BRIEN:.  Yes.

CHAI RPERSON M LLER:  Yes.

MR. O BRIEN. The investigative
report and the suppl enental report?

CHAI RPERSON M LLER:  Yes.

MR OBRIEN. Ckay. Al right.
I'"'mgoing to call Noah Smth.

CHAI RPERSON M LLER:  Good eveni ng.
Hel | o.

Wher eupon,
NOAH SM TH
was called as a witness by Counsel for the

Appl i cant, and having been first duly sworn,
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assunmed the w tness stand and was exam ned and
testified as foll ows:

CHAl RPERSON M LLER  Ckay. Thank
you.

DI RECT EXAM NATI ON

MR O BRIEN. Wuld you state your
full nanme, please?

MR SM TH  Noah Snith.

MR OBRIEN. And, M. Smth, what
office, if any, do you hol d?

MR SMTH | aman ANC
Comm ssi oner, Single Menber District 2B09.
I"malso the Vice Chair of the Dupont Crcle
ANC.

MR. O BRIEN. Thank you for that.
Your Single Menber District is 2B09?

MR SMTH  That's correct.

MR OBRIEN. Al right. Were --
["lI'l just ask you yes or no. |s the Anmsterdam
Fal af el shop | ocated within your Single Mnber
District?

MR SM TH: Yes.
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MR OBRIEN. Ckay. D d the

conm ssi on support -- well, did the comm ssion
take a position, by the comm ssion, | nean,
the full Advisory Neighborhood Conm ssi on,
take a position with respect to this
application?

MR SMTH  Yes.

MR O BRIEN. And what was the
position that the conm ssion took?

MR SM TH.  The ANC- 2B supported
the Iicense application.

MR OBRIEN. Ckay. And I'll ask
you to take a look at what is in front of you.
It's marked plaintiff, it's the Applicant's
Exhi bit No. 6.

CHAl RPERSON M LLER:  Ckay.

MR O BRIEN. And ask if you can
tell the Board what that docunent, No. 6, is,
pl ease?

MR SMTH  This is our letter to
t he Al coholic Beverage Control Board

I ndi cati ng our support for the |license for
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Anst er dam Fal af el shop at 1830 14th Street,

N. W

MR OBRIEN. | would nove No. 6
i nto evidence, Madam Chair.

CHAl RPERSON M LLER D d you hand
It to anyone up here?

MR O BRIEN. Not yet.

CHAl RPERSON M LLER  Ckay. Well,
| usually like to ook at it before | admt
it.

MR O BRIEN. Very well.

CHAl RPERSON M LLER: | always |ike
to look at it.

MR O BRIEN. Very well.

CHAl RPERSON M LLER  Ckay. kay.
Any objection? Not hearing any objection,
then 1"l admt this as Applicant's Exhibit
No. 6.

(Wher eupon, the docunent was

mar ked for identification as

Applicant Exhibit 6 and was

recei ved in evidence.)
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MR. O BRIEN. Thank you.

CHAl RPERSON M LLER:  Ckay.

MR OBRIEN. M. Smth, from
time-to-tinme, ANC- 2C asks ABC |icense
applicants to enter into settlenent
agreenents, does it not?

MR SMTH  ANC-2B. And yes.

MR. O BRIEN: Thank you. That
ANC- 2B does ask applicants to enter into
settl enent agreenents fromtine-to-tine. |Is
that correct?

MR SM TH  Yes.

MR O BRIEN. GCkay. And did the
ANC request a settlenent agreenent fromthis
applicant?

MR SMTH  No.

MR. O BRIEN. And why not?

MR SMTH We did not feel it was
necessary in this case. |In fact, our support
of a |icense application indicates that, by
definition, we are not protesting the |license

and so we did not feel it necessary to be --
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to enter into negotiations over a settl enent
agr eenent .

In this case, we actually thought
that the applicant, the business comng into
our nei ghbor hood woul d provide a comunity
benefit and ANC-2B has a history of supporting
| i censes as opposed to taking no action on
|i censes, on applications of |icenses | should
say when we feel there is a community benefit.

In this case, we found the
comunity benefit to actually be that they
were staying open |ate and serving food. W
i ked the fact that they were stayi ng open
until 2:00, 3:00 and 4:00 in the norning
serving a crowd that is often not served food
at that tine.

And so we found that to be a
comunity benefit and as such supported as
opposed to took no action or protested.

MR OBRIEN. M. Smth, there
w Il be evidence, or maybe it is already in

the record fromthe I nvestigator, that
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Anst er dam Fal af el shop has been open for,
approxi mately, two weeks now. Have you had
opportunity to visit the restaurant?

MR SMTH  Yes.

MR. O BRIEN:. Have you had an
opportunity to scrutinize its surroundi ngs
i ncl uding front and back?

MR SMTH  Yes.

MR O BRIEN. Ckay. Have you seen
anything in that two weeks of operation which
causes you concern regardi ng the manner in
whi ch this business is operating?

MR SMTH  No.

MR. O BRIEN. Those are ny
questions. Thank you.

CHAl RPERSON M LLER: Ckay. Cross?

MS. STERLI NG  Yes.

CROSS- EXAM NATI ON

M5. STERLING Ckay. So,

Comm ssioner Smth, can you tell us if you
spoke with any of the residents in the

I mrediate vicinity regarding their concerns of

Neal R Gross and Co., Inc.
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| ack of concerns on this?

MR SMTH  Before we supported or
after we supported?

M5. STERLI NG  Hopefully before.

MR SMTH | heard from several
residents that they were excited that
Anst erdam Fal afel was comng in. It had been
wel | -noticed for several nonths before the
i quor license application cane in, so | think
folks knewit was comng. | heard from and
| don't want to say a lot, but | would say,
several fol ks who said they were excited the
busi ness was com ng into the nei ghborhood.

M5. STERLING Okay. And --

CHAl RPERSON M LLER:  Can you speak
up? Shoul d she speak up?

MEMBER RODRI GUEZ: Yes, please.

CHAl RPERSON M LLER:  Coul d you
speak up a little bit?

M5. STERLING Yes. Thank you
Are you famliar wth sone of the settlenent

agreenents that the other businesses in this

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 79

area have si gned?

MR SMTH  Yes.

M5. STERLING Geat. And are you
famliar wth the provisions in those
settl enent agreenents regarding trash and
delivery and bottle dunping and those types of
I ssues?

MR SMTH | ambroadly famliar
with them | don't know that | could recite
themto you by nenory.

M5. STERLING Ckay. Well, and
['"'mnot sure, is this where we wll be
entering exhibits or not or nentioning
exhi bits?

CHAI RPERSON M LLER  Really in
your own case you should enter the exhibits.
But you can show him sonething if you want to
ask himabout it and show M. O Brien what you
are show ng him

M5. STERLING Ch, | think we gave
all of our exhibits --

CHAI RPERSON M LLER:  You didn't

Neal R Gross and Co., Inc.
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get a packet? GCkay. M. O Brien needs a copy

as wel | .

M5. STERLING This woul d be
Exhi bit 5.

MR OBRIEN. | would ask that no
guestions be asked until | have an opportunity
to --

CHAI RPERSON M LLER: Okay. Could
you - -

MR OBRIEN. -- go |look at the
exhi bit.

CHAl RPERSON M LLER: Ckay. Let's
take a mnute. Thank you.

M5. STERLING Also 10 and 8.

CHAl RPERSON M LLER  I'm sorry?

M5. STERLING 10 and 8.

CHAl RPERSON M LLER  Ckay. M.
OBrien, if you just want to | ook at Exhibit
6 that she is dealing with right now? Exhibit
5 Is it Exhibit 5?

MR. O BRIEN. Yes, | have | ooked

at Exhibit 5.
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CHAI RPERSON M LLER  Ckay. Ckay.

Go ahead, M. O Brien

MR. O BRIEN. (Obj ection.
Foundat i on.

CHAl RPERSON M LLER:  Ckay.

MR O BRIEN. Exhibit 5 appears to
be, on the first page, a list. The second
page that is dated April 7th.

CHAl RPERSON M LLER  Um hum

MR O BRIEN. And enmil dated
April 7th, two days ago.

CHAl RPERSON M LLER  Um hum

MR. O BRIEN. Another email dated
-- I"'msorry, letter dated April 5, an enani
dated April 8th. W've got a letter dated
April 5, a letter dated April 7th.

CHAl RPERSON M LLER  Um hum

MR OBRIEN. This witness is not
t he author of any of these docunents. So
asking himwhat they say is absent foundation.

CHAI RPERSON M LLER: | agree.

mean, | don't think it is --

Neal R Gross and Co., Inc.
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MS. STERLING It's related to --

CHAl RPERSON M LLER  You can't ask
himwhat is in the docunents if they aren't
hi s docunent s.

M5. STERLI NG  Ckay.

CHAl RPERSON M LLER: | thought you
were going to show himsonething like a
pi cture or whatever and ask a question about
it.

M5. STERLING These are
busi nesses who have settlenent agreenents wth
I ndoor trash provisions in themfrom ANC- 2B.

CHAI RPERSON M LLER  I'm sorry,
what ?

M5. STERLING So these are
busi nesses that have settlenent agreenents
with ANC- 2B that require indoor trash
managenent. These are those busi nesses who
have signed settlenent agreenents with the--

CHAl RPERSON M LLER  Ckay. So but
you are not testifying and M. Smth isn't

testifying to these. You can ask himif he

Neal R Gross and Co., Inc.
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has personal know edge of what is in here.

M5. STERLING | asked himif he
was famliar with the settl enment agreenents
that the surroundi ng busi nesses have.

MEMBER ALBERTI: | think what the
protestants are getting at is you want to know
fromM. Smth of the establishnents on this
list, which ones have settl enent agreenents
and what is contained in those settl enent
agreenent? |s that what you are getting at?

M5. STERLING Yes. Well, we
know. We were asking himif he knew.

MEMBER ALBERTI: Right, right,
right, right, right. So why don't you go
ahead and ask himthat?

M5. STERLING Do you know t hese
busi nesses who have submtted these letters,
do you know what is in their settlenent
agreenents regardi ng trash?

MR SMTH 1'Il do ny best.

CHAl RPERSON M LLER.  Wel |, could

just -- | haven't studied this docunent yet,

Neal R Gross and Co., Inc.
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but is there a difference between when you say
t hese establishnents? Do you nean the ones
that are listed on the front page? Are they
the sanme as the ones that --

MS. STERLI NG  Yes.

CHAl RPERSON M LLER.  -- have
letters?

M5. STERLING The letters are
attached.

CHAl RPERSON M LLER:.  Ckay.

MR SMTH So |I'mgoing to be
able to partially answer your question. So
out of the five businesses that are |listed on
the front of your page --

MR O BRIEN. What is the
rel evance of this? Signing a settlenent
agreenent is not a protest issue. So what
does it matter if sonebody el se signed a
settl enent agreenent?

CHAl RPERSON M LLER  Ckay. Thank
you. What's the relevance of this |ine of

qguesti oni ng?
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M5. STERLING We are seeking

conditions in the settlenent agreenent for
things |ike trash nmanagenent.

CHAl RPERSON M LLER:  Ckay.
under st and t hat.

M5. STERLI NG  Reschedul es.

CHAl RPERSON M LLER:  How does your
guesti oni ng about this docunent |ead to
whet her or not a condition regarding trash
managenment shoul d be inposed in this case for
peace, order and quiet?

M5. STERLI NG  Because the rest of
the businesses in the area have conplied with
t hose provi sions.

CHAI RPERSON M LLER | don't think

that shows it personally. Do others?

MEMBER ALBERTI: Well, | think the
rel evance of it is that businesses -- it's not
just citizens, but other business owners -- if

they can show, and | don't know if they can,
but if they can show that other business

owners have concerns about how trash is
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managed, that may have sone rel evancy.

However, those busi ness owners
aren't here, but I think the relevancy is that
the direction they are going in this is to try
to convince us that other business owners have
concerns about trash control and what those
concerns are. And they are using them as
peers, they are business owners, so there are
peers of this.

CHAl RPERSON M LLER  Ckay. Wat
does M. Smth have to do with this?

MEMBER SI LVERSTEIN:. M. Smth is

an ANC Comm ssi oner.

CHAI RPERSON M LLER: | don't, you
know - -

MEMBER ALBERTI: He's laying a
foundation for these letters. |'mnot saying

we're accepting these letters, but apparently
these letters talk to -- tal k about these
people and their concerns. And it's just
further -- the fact that they signed the

settlenent agreenent is their evidence that
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they are on board with sonme controls, | guess.

CHAl RPERSON M LLER:  Ckay.

MEMBER ALBERTI: | don't really
know.

CHAl RPERSON M LLER.  Way don't --

MEMBER ALBERTI: |'m guessi ng.

CHAl RPERSON M LLER: | wunder st and
the protestants have a docunent that they are
going to want to submt, but | just don't
under stand why --

MEMBER SI LVERSTEIN:  Madam Chair?

CHAI RPERSON M LLER:  -- we are
spending tine on M. Smth with respect to
your docunent.

MEMBER ALBERTI: That's all he is
doing is testifying which ones have settl enent
agreenents and what mght be in the settl enent
agreenents. It won't take that long if they
just get to it.

CHAl RPERSON M LLER:  Ckay.

MEMBER JONES: Madam Chair?

MEMBER ALBERTI: Damm.

Neal R Gross and Co., Inc.
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CHAl RPERSON M LLER: He's not even

their w tness.

MEMBER JONES: Madam Chair?

CHAI RPERSON M LLER:  Yes?

MEMBER JONES: | think that the
rel evance woul d be peace, order and quiet. |If
they have a rodent problemin the alley
because of the trash in the alley, then that
woul d di scourse the peace in the community.

CHAIl RPERSON M LLER: | agree with
that. If | heard testinony about rodents in
the alley next to Ansterdam Fal afel, that
woul d be rel evant, but, okay.

M5. STERLING Eventually we w |
get there.

CHAl RPERSON M LLER:  Ckay.

MR OBRIEN. And | point out
these letters, they are styled by protestant
as neighbors. | style them as conpetitors.

CHAl RPERSON M LLER:  Ckay.

MR OBRIEN. And that illustrates

why it is unfair that | can't cross-exan ne
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people as to their notives.

CHAI RPERSON M LLER:  Um hum

MR OBRIEN. And | just wll
throwin also --

CHAI RPERSON M LLER:  kay.

MR OBRIEN:. -- April 7th, Monday,
April 8th, April 7th --

MEMBER SI LVERSTEI N.  Madam Chair ?

MR OBRIEN. -- belies the notion
t hat these things --

MEMBER SI LVERSTEI N.  Madam Chair ?

CHAI RPERSON M LLER: W just said

t hat --

MR OBRIEN. -- are not |isted
because soneone didn't know howto fill out a
form

MEMBER SI LVERSTEI N.  Madam Chai r,
| woul d underscore anything that was col |l ected
Wi thin the past week should not possibly be
allowed in, because it was not part of -- you
know, it's one thing to not specifically

i nclude sonmething in the PIF and to grant
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slack on that. It is sonething else to be
collecting things that are evidence to be part
of the case during that seven day period --

CHAl RPERSON M LLER  Um hum

MEMBER SI LVERSTEIN: -- while both
si des are supposed to have the PIF in here.

CHAl RPERSON M LLER  Ckay. Al
want to say --

MEMBER SI LVERSTEIN: [It's just a
matter of procedural fairness.

CHAl RPERSON M LLER  Ckay. As
clarification, we have not admtted this
exhibit yet. Wat we said before was we
weren't just going to exclude themas a matter
of course, based on the fact that they were
letters, but we haven't admtted them yet.

And we w ||l consider those argunents.

So you are not noving to admt it
right now, are you?

M5. STERLI NG Thank you

CHAl RPERSON M LLER:  You are just

cross-exam ning the w tness?

Neal R Gross and Co., Inc.
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MS. STERLING Just if he is

famliar with the ternms of the settlenent
agreenents regardi ng the trash managenent.

MR SMTH. Can | answer the
guesti on?

CHAlI RPERSON M LLER: ' msorry,
what ?

M5. STERLING If he is famliar
with the terns of the settlenent agreenents
regardi ng trash managenent.

CHAl RPERSON M LLER  For each of
t hese conpetitors?

M5. STERLING Each of these.

CHAI RPERSON M LLER. O what ever,
nei ghbors, conpetitors?

M5. STERLING Busi nesses.

MR SMTH. So may | answer the
guesti on?

CHAI RPERSON M LLER.  Ckay.

MEMBER ALBERTI: Yes, finally.

CHAI RPERSON M LLER: Do you know

t he answer ?

Neal R Gross and Co., Inc.
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MR SMTH | guess | would just--

CHAI RPERSON M LLER: Do you know
it off the top of your head?

MR SMTH -- want to point out--
| don't know the specifics, but | can tell you
who has a settlenent agreenent on this |ist
and who doesn't.

CHAl RPERSON M LLER:  Ckay.

MR SM TH  For exanpl e, Dougl as
Auto Repair is an auto repair shop, so | don't
beli eve they have a settlenent agreenent with
this Board. The bed and breakfast, | believe,
does not have a settlenent agreenent with this
Board. Lupo Verde does not have a settl enent
agreenent provided by this Board. Tacqueria
Naci onal and Policy Restaurant do have
settl enent agreenents as part -- as
stipulations of their Iiquor |icenses.

| believe they have clauses in
t here about trash, though like |I said, |I could
not recite themfor you specifically.

M5. STERLING (Okay. And so are

Neal R Gross and Co., Inc.
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you saying on the record that Lupo Verde does
not have a settlenent agreenent?

MR SMTH  The last tine | asked
ABRA for a |list and copy of every settl enent
agreenent in ny Single Menber District, they
sent themto me and it did not include
Tacqueria. That is the extent to ny know edge
of whether they have a settlenent agreenent or
not .

MB. STERLING Thank you. Ckay.
My next question, you know, was that -- in My
22, 2013 when we were tal king about the
nmoratoriumin this area in your testinony, can
you tell nme what tools you suggested woul d
help the residents deal with sone of these
peace, order, quiet, noise and trash issues?

MR SMTH  The Dupont Circle ANC
not ed several tools at the disposal of
resi dents and nei ghbors that could help to
address concerns over peace, order and quiet,
parking and other things. | believe we talked

about -- you know, w thout having it in front
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of me and it being a year ago, if you have it
there, | would be happy to read it.

| know we did say that settl enent
agreenents are a tool that can be used. Well,
t hank you.

MEMBER ALBERTI: Now, wait, wait.

MR SMTH  Settl enent agreenents
are a tool --

MEMBER ALBERTI: Wait, wait, wait.

MR SMTH -- that can be --

MEMBER ALBERTI: Don't you want to
see a copy of this M. OBrien?

MR OBRIEN. | want to go hone
sone tine today.

MEMBER ALBERTI: Well, sheis -- |
know. She is just showng him the --

CHAI RPERSON M LLER  But - -

MEMBER ALBERTI: -- witness, an
exhi bit and counsel for the applicant wasn't
shown the exhibit.

MR OBRIEN. | agree. |It's

I nproper. On the other hand, Ms. Sterling has
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made it clear she is not an attorney.
M5. STERLING It's his testinony.
MR O BRIEN. Yeah. And from her
description of it --
MEMBER ALBERTI: Ckay.

MR OBRIEN. -- | would say it's

testi nony.

MEMBER ALBERTI : Ckay.

MR OBRIEN. |'msure
Comm ssioner Smth wll --

MEMBER ALBERTI : Fi ne.

MR OBRIEN. -- say if it's not.

MEMBER ALBERTI: Al right.

CHAl RPERSON M LLER:  For the
record --

MR O BRIEN. But you are correct.

CHAl RPERSON M LLER:  -- could you
identify the docunent that was handed to you
by Ms. Sterling?

MR SMTH Yes. This is a copy
of nmy testinony before the ABC Board regarding

a proposed liquor license noratoriumat 14th
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and U Streets on May 22, 2013.

CHAl RPERSON M LLER:  Ckay.

MR SMTH  And I'Il just --

MR. O BRIEN. The record should be
clear. Can | ask, Ms. Sterling, is this --

MS. STERLI NG  Yes.

MR, OBRIEN. -- your Exhibit No.
3?

MS. STERLI NG  Yes, yes.

MR O BRIEN. Ckay. So the
W t ness has been shown Protestant's Exhibit
No. 3.

MR SMTH I n answering your
question, | will read a paragraph fromny own
testinmony fromlast year, which is that "ANC
2B believes that other current tools exist and
ot her creative solutions should be pursued to
address the concerns raised in the petition,

I ncl udi ng enforcenent of the existing ARTS
Overlay, use of settlenent agreenents,
encour agi ng rei nbursabl e police details and

specialized police units in the area and a
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series of dedicated taxi stands for the zone.

M5. STERLING Geat. Thank you.

MR SMTH Yes, ma'am

M5. STERLING I n our discussion
previously on this, you had supplied three
reasons why ANC-2B supported this |license.
Can you tell nme -- and all these reasons --
can you tell ne what those three reasons were?

MR SMTH No, | can't. Not with
the email | sent you not in front of ne. |
just don't want to be wong.

M5. STERLING Did any of those
reasons have --

MR SMTH That's all.

M5. STERLING -- to do with
peace, order and quiet for the neighbors?

MR SMTH I n support of the
license? | don't think so. |'mgoing to say
| don't think so. You're tal king about a
detrinent to peace, order and quiet?

M5. STERLING Yes, if there were

any concerns that were addressed.
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VMR, SM TH: | think one of the

reasons was that if there were concerns, we
found the operator of the establishnent to be,
you know, above the board and a good operator.
And so if there were concerns, we were
confident that they could be addressed by
sinply talking to himas opposed to
enforcenent of a settlenent agreenent through
ABRA acti on.

M5. STERLI NG Thank you

CHAl RPERSON M LLER: Ckay. Board
guestions? | think you all covered them
Thank you very nuch

MR, SMTH.  Thank you all.

(Wher eupon, w tness was excused.)

MR OBRIEN. | call Dane Cherry.

CHAl RPERSON M LLER  Ckay. (Good
eveni ng.

MR CHERRY: Hi.
Wher eupon,

DANE CHERRY

was called as a witness by Counsel for the
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Appl i cant, and having been first duly sworn,
assunmed the w tness stand and was exam ned and
testified as foll ows:

CHAl RPERSON M LLER:  Ckay. Thank
you.

DI RECT EXAM NATI ON

MR O BRIEN. Wuld you state your
full nane, please?

MR, CHERRY: Dane Jeffrey Cherry.

MR O BRIEN. And, M. Cherry,
what is your relationship to Amsterdam
Fal af el shop on 14th Street?

MR, CHERRY: |1'mthe franchi see of
the restaurant, the managi ng nenber.

MR OBRIEN. Al right. Tell us
about Anst erdam Fal af el shop.

MR CHERRY: Basically, we are a
smal | quick, casual restaurant that sells
fal af el sandw ches and sal ads and dutch fri es,
that's what we are.

MR OBRIEN. You said small. How

smal | ?
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MR, CHERRY: Well, we are 1, 800,

approxi mately, square feet of space.

MR O BRIEN. And what's your
total occupancy limt?

MR. CHERRY: 59 peopl e.

MR OBRIEN. |'mgoing to show
you a succession of exhibits here.

M. Cherry, I'mfirst going to
show you what has been marked as Applicant's
Exhibit 1 for identification and ask you if
you can tell the Board what that is, what the
depi cts?

MR, CHERRY: This is a view of our
restaurant fromthe front of the restaurant
towards the back survey lined. |It's just a
show of our area. Qur restaurant is 12 feet
wi de for the first 20 feet or so and then it
w dens to, approximately, 15 feet wde. So
it's just a pretty narrow building. It's
narrow and | ong.

We actually -- probably the reason

why we chose the building was because it is
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typical of a building in Arsterdam which is

narrow and long. | think it was the feel of
a restaurant you find -- a falafel shop you
find in Arsterdam

(Wher eupon, the docunent was

mar ked as Applicant Exhibit 1 for

I dentification.)

MR OBRIEN. 1'll show you what
has been marked for identification as
Applicant's Exhibit No. 2. And can you tel
the Board what that depicts?

MR, CHERRY: Yes, that's a view of
our open area where we nmake falafel. | nean
there is very little to a restaurant. Again,
it'"s only falafels and fries, so we don't have
any stoves, ovens, anything like that. It's
just a sinple line where you quick fry a
falafel and fries and serve it to our
custoners. So that's just a certain area.

(Wher eupon, the docunent was

mar ked as Applicant Exhibit 2 for

I dentification.)
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MR OBRIEN. Al right. Take a

| ook at Exhibit No. 3. Can you tell the Board
what that i1s?

MR, CHERRY: Sure. That's a
picture of our self-serve salad bar with your
toppi ngs for fal afels.

(Wher eupon, the docunent was

mar ked as Applicant Exhibit 3 for

I dentification.)

MR O BRIEN. And now No. 4?

MR, CHERRY: 4 is the back of our
store where we keep our recycling and our
trash bin and our oil collection container.

(Wher eupon, the docunent was

mar ked as Applicant Exhibit 4 for

I dentification.)

MR OBRIEN. M. Cherry, when
wer e these phot ographs taken?

MR, CHERRY: They were taken,
approxi mately, a week ago.

MR OBRIEN. Al right. And wth

respect to Exhibit Nos. 1 through 3, do they
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fairly and accurately depict the present
interior of --

MR, CHERRY: Yes.

MR OBRIEN. -- the
establ i shnent ?

MR. CHERRY: Absol utely.

MR OBRIEN. Now, with respect to
Exhibit No. 4, which | believe you stated was
t aken, approxi mately, one week ago?

MR CHERRY: Correct.

MR OBRIEN. Al right. Does
t hat photograph fairly and accurately depi ct
the condition of the trash and grease renoval
cans --

MR. CHERRY: Absol utely.

MR OBRIEN. -- in the
surroundi ng area? And you took the phot ograph
one week ago?

MR. CHERRY: Absol utely.

MR. O BRIEN. Has the condition of
the cans in the surrounding area as depicted

in No. 4 changed at all in the week since you
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t ook the phot ograph?

MR. CHERRY: It has not.

MR OBRIEN. | nove Applicant's
No. 1 through 4, Madam Chair.

CHAI RPERSON M LLER:  Okay. Any
objection? Ckay. Applicant's Exhibits 1
through 4 then are admtted into evidence.

(Wher eupon, the docunents marked

as Applicant Exhibit 1 through 4

were received in evidence.)

MR OBRIEN. M. Cherry, |I'm
goi ng to show you what has been nmarked as
Applicant's Exhibit No. 7 for identification.
Ckay. Can you tell the Board what your
exhibit -- our Exhibit No. 7 is?

MR, CHERRY: Sure. Exhibit No. 7

Is our entire nenu, which is incredibly

l'imted.

MR OBRIEN. Limted to what?

MR, CHERRY: We well falafels and
we sell fries. | nean, there is -- that would

just cover it and a couple little, you know,

Neal R Gross and Co., Inc.
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brownies and that's about -- and that's it.

I nmean, we're a sinple sandw ch shop,

basi cal | y.

(Wher eupon, the docunent was

mar ked as Applicant Exhibit 7 for

I dentification.)

MR OBRIEN. Al right. And M.
Cherry, I'mgoing to show you what is marked
as plaintiff's exhibit no. -- I'"msorry, not

plaintiff, Applicant's Exhibit No. 8 and ask
I f you can describe what that depicts?

MR CHERRY: Sure. |It's a |ayout
of our store. This is -- this was the build-
out, basically, the nodel that our store was
built from

(Wher eupon, the docunent was

mar ked as Applicant Exhibit 8 for

I dentification.)

MR O BRIEN. And does that fairly
and accurately depict the condition of the
store as eventually built-in today?

MR CHERRY: Yes, i1t does.

Neal R Gross and Co., Inc.
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MR OBR EN. Madam Chair, | would

nmove Nos. 7 and 8.

CHAI RPERSON M LLER:  |' mj ust
waiting to see 8. Gay. Do you have any
obj ection, protestants? Gay. Ckay. Not
heari ng any objections, 7 and -- Applicant's
Exhibits 7 and 8 are adm tted.

(Wher eupon, the docunents marked

as Applicant Exhibit 7 and 8 were

recei ved in evidence.)

MR. O BRIEN. Thank you.

CHAI RPERSON M LLER:  kay.

MR. O BRIEN: Madam Chair, just

for clarity purposes, there is no Applicant's

No. 5.

CHAI RPERSON M LLER:  kay.

MR OBRIEN. W go 1 through 4.

CHAI RPERSON M LLER:  Um hum

MR. OBRIEN. And then 6 through
8.

CHAI RPERSON M LLER:  Okay. Thank
you.

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 107
MR. O BRIEN: Thank you. M.

Cherry, | believe -- well, let ne ask you this
guestion. |f granted the |license you have
applied for, wll you serve beer and w ne?

MR, CHERRY: No, just beer.

MR. O BRIEN:. And why just beer?

MR, CHERRY: Well, the whole idea
behind it is that we are a business, our
busi ness i s Anst erdam Fal af el shop. So we
wanted to serve dutch beer to go wth our
theme of being from Ansterdam We wanted to
replicate a falafel shop in Anrsterdam

And the only reason why we are
offering beer at all is because our
conpetition on the street all has beer. And
though | don't think -- | don't expect to do
really nore than 3 or 4 percent of our sales,
that 3 or 4 percent adds an additional 7 to 10
percent of food sal es.

So the famly of four may want to
go out and have dinner, get a quick bite or

that group of our people who are going out for

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 108
the night who may be going to a club or

sonet hing afterwards or the novies, if they
stopinto -- if they want to go out and get
sonet hi ng and soneone wants a beer, they can
do so.

| mean, | ast Thursday was ny
daughter's birthday. MW famly went out to
have dinner. | personally don't drink, so it
doesn't matter, but my wfe wanted to go sone
pl ace where she could have a beer wi th dinner,
so we chose a place where we could have a
dri nk.

Vel l, we w nded up spendi ng $100.
You know, $7 of it was for beer, the rest was
for food. It's that group of people who |
want to serve. That additional percentage of
sales is what wll make or break ny business
profit-w se for ne.

So that | think is an inportant
part of our business, even though the al cohol
sal es thensel ves won't be that great, the

addi ti onal revenue that we wll get fromthe
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food fromthose people and their friends who
cone, that's who I'mtrying to reach and that
is what is inportant to ne.

So | nean |'mopening -- |'ve been
open for two weeks doing very well, not good--
for those two weeks wi thout the al cohol, but
| believe that that next level is what wl|
make nme have noney for ny daughter to go to
col l ege sone day. |f that makes sense.

CHAl RPERSON M LLER:.  Ckay.

MR O BRI EN: M. Cherry,
believe | heard you say that you are serving
two kinds of dutch beer?

MR. CHERRY: We will have two or
three kinds, that's all. W are only doing --

MR OBRIEN. In what sort of
containers will this beer be served?

MR, CHERRY: Only in cans. |
mean, purposefully, | wanted to go wth cans
for several reasons. One is -- was |'maware
of the noise volune of dunping trash at night

and so | want to keep that down.
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The second reason is personally |
don't want to have risk of people breaking
glass in ny business, so | would rather just
limt it to cans. Sone people wll not be
happy about it, but |I think if soneone wants
to come in and have a sandw ch and have a
beer, they wll drink it out of a can. |
don't think it makes that nuch of a
di fference. That was why.

And to address the noise volune, |
mean, we don't take -- we are a small business
wth a small footprint, so we -- it's not |ike
we accunul ate trash and then take it out at
4.:00 in the norning. W take it out as
needed. W are constantly cleaning the place
and I'ma fanatic about that and we are
constantly meking sure the trash cans are
enpti ed on an ongoi ng basis throughout the
day, so it |looks neat in there.

Soit's not as if 3:00 in the
norning is going to cone around and there's

suddenly going to be double trash. W take it
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out as needed throughout the day. So there is
no nore trash being taken out at 4:00 in the
nmorni ng than woul d be taken out at 4:00 in the
af t er noon.

MR. O BRIEN:. What have you done,

i f anything, to try to encourage your
enpl oyees for taking out trash to --

MR CHERRY: Well --

MR OBRIEN. -- maintain sone
form of decorunf

MR, CHERRY: -- we put up a sign
in the back asking themto stay quiet. | have
put up a sign in the back asking that if they
are going to snoke on a break, they don't go
out in the back and snoke, they snoke out on
14th Street. You can't snoke in the
restaurant, obviously, these days.

So go out and snoke in front, not
to slamthe back door, not to slamthe trash
cans, the containers thenselves. |'m
i ncredi bly aware of, you know, keeping the

pl ace clean and so, you know, trash cans |ids
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must be closed at all tinmes. Ask any of ny
enpl oyees, they wll tell you |I'"'ma fanatic
about that.

You know, | believe in that. |
want all of the neighbors to like us. | want
all the neighbors to cone in and be custoners
and be friends of ours. | can't have that if
["'mnot -- if I'mdoing anything that could
possi bly upset them So |'m doing everything
that | can to conply with these nei ghbors.

What this has cone down to is they
just want nme to sign sonething I'mnot willing
to sign, that's all.

MR OBRIEN In the two weeks you
have been open, have you been able to discern
how much of your patronage is nei ghborhood
resi dents as opposed to people comng from
ot her areas?

MR, CHERRY: Surprisingly a lot.
| am actually shocked at how many famlies
have cone in. It's a nmuch stronger

residential area than | had anticipated. |
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didn't anticipate the volune of people in the
nei ghbor hood comng in that are comng in.

As a matter of fact, | have said
to people and | have apol ogi zed to them
because | don't have enough hi ghchairs there,
because | didn't expect that to be, but we
have trenendous anounts of famlies comng in
there, especially Saturday and Sunday days,
whi ch is, you know, a nmuch busier tinme than |
have anti ci pated and just people comng in
really wel com ng us to the nei ghborhood sayi ng
that they have been watching us being built.

"' mactually surprised at how many
peopl e have cone in, because we really haven't
advertised. W don't have our outside signage
up yet. It's not conplete. But they are
finding us and they seemto really enjoy us.
And you know, late nights is where we are
getting the people who -- it's interesting.

We are getting neighbors up --
nei ghbors and workers in the area certainly up

t hrough, you know, 8:00 or 9:00. And after
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that, we get late night people who are either
out and coming in for sonething to eat |ate
and a surprising anount of people, which is
really what | wanted to, which is just a
primary reason to stay open |ate, from people
who work in other restaurants, who are getting
off to work at 1:00 or 2:00 in the norning and
com ng in.

l"min the restaurant business
since 1979, to date nyself sonewhat, and in ny
youth before | had ny famly, when | would
finish at 1:00 or 2:00 in the norning, you're
not ready to go hone. | nean, you are young.
You have energy. You have been working. You
are racing. You want sone place where you can
go and have sonething to eat. And that's what
this is all about.

| mean, we purposefully stopped
selling alcohol, I nean, as part of our hours
earlier than we are cl osing, because |I'm not
a bar. | don't want people comng in and

drinking late, that's not what |'mabout. |'m
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about serving good food. |'mabout -- | want
people to be able to have a beer if they want
t hr oughout the day.

But |late at night, | don't want to
deal wth that hassle of people drinking |ate,
so | purposefully nade that -- note that
stopping at a certain tine selling al cohol, so
peopl e who are either comng frombars or
com ng fromwork can just have sonething to
eat, sort of w nd down before they go hone.

So that's the whole -- that's,
basically, nmy vision of how the al cohol woul d
wor k in our place.

MR O BRIEN:. How many enpl oyees
does the business have on its payroll?

MR, CHERRY: Approxi mately, 20, 22
right now It wll settle down once we get
better at what we are doing and would
determ ne what we need, but, approxinately 18
to 20 wll be where we are.

MR. O BRIEN. Ckay. And how many

of those would work at any one tine?
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MR CHERRY: As few as three or

four, as many as seven or eight right now.

MR O BRIEN. On your busiest
shifts, seven or eight?

MR, CHERRY: On our busi est
shifts, yes. And that will hopefully cone
down to about six when we nmaster what we are
doi ng.

MR OBRIEN. Al right. To your
know edge, of the 20 to 22 people on your
payroll, how many are residents of the
District of Colunbia?

MR CHERRY: | would say about 90
percent of them

MR O BRIEN. Ckay. And do you
know how your enpl oyees commute to work?

MR. CHERRY: Everyone that | can
recall offhand, all but one, either walk, take
bus, take public transportation, get dropped
off. There is only one that | know of who
actually drives to our area.

MR OBRIEN. Al right. Now, you

Neal R Gross and Co., Inc.
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have heard testinony about the trash cans and
grease recycling container in the alley in the
rear of your establishnent.

MR, CHERRY: Yes.

MR. O BRIEN:. And you have

identified Exhibit No. 4 that we placed into

evi dence.

MR, CHERRY: Yes.

MR OBRIEN. GCkay. D d you talk
to this Panela, I'msorry, |['mdrawi ng a bl ank

on her | ast nane.

MR, CHERRY: Washington, |
bel i eve.

MR. O BRIEN. Yes, Panela
Washi ngt on.

MR. CHERRY: Yes. Everybody who--

MR OBRIEN. Fromthe DC
Gover nnent ?

MR, CHERRY: Yes, yes. Everybody
who has cone there has just sort of appeared.
The woman who cane from ABRA, Ms. Washi ngton

they just suddenly showed up and said here is
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my card, |'mhere to | ook at, you know, your
establishnment. So | didn't know ahead of
time. And she cane in and | ooked around the
pl ace and actually she wal ked in the back
door. She cane through the back w thout ne
know ng it.

And she | ooked at the place and
she said everything | ooks great. And she
| ooked at ny nei ghbors that was behind the
wall and it |ooked terrible and you coul d see
rats in there underneath their dunpsters and
it was a ness in there. And | believe she
took pictures of that and had nade comments to
me about that, ny place | ooking so neat and
theirs | ooki ng badly.

But behind the wall, you can't
tell, so, you know, it just --

MR O BRIEN. Have you been issued
a citation by anybody --

MR, CHERRY: No.

MR OBRIEN. -- for the condition

of your --
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MR, CHERRY: Not at all.

MR. O BRI EN: -- trash area?
MR, CHERRY: Everybody who has
cone in has said to us, has said to ne it

| ooks great. You are keeping it neat. That's

my goal is to keep it that way. | realize
it's visible. Again, | get trash renoval at
| east six tinmes. | have requested seven. |'m

hopi ng that that will be the case, but | can't
guarantee that, because of the service. |'m
trying, but again |lids have to stay cl osed,
all trash has to be in the bins.

You know, we sweep it up as
necessary. W hose it down as necessary the
grounds. So, you know, | try and keep the
front sidewal k and the back sidewal k, we sweep
It every day. | nean, that's just part of our
procedure for opening our business is that we
take care of the areas not only in our store,
but outside of our store as well.

MR OBRIEN. Finally, were you

invited to a neeting of the Shaw Dupont
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Ctizens Alliance to discuss your application?

MR, CHERRY: | was.

Unfortunately, | was after the first 45 days

| apsed of our posting our license application.
| know if -- I'"msure or | would expect that
since this alliance is so attuned to our

nei ghbor hood that they woul d have known about
our application, the original application that
was posted there and woul d have said sonethi ng
initially about not being notified as opposed
to waiting for the first 45 days to el apse and
then filing a protest, which then has had to
put anot her 45 days after that. |t certainly
wasn't a friendly thing to do to a new

busi ness com ng in the nei ghborhood. But yes,
| was and | did attend the neeting.

MR O BRIEN. Ckay. |If |
suggested to you that the neeting was on
January 16, 2014, does that conport with your
under st andi ng?

MR. CHERRY: | believe so. |

don't recall the exact -- | knowit was after,
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certainly after the ANC neeti ng.

MR O BRIEN. And when you went to
the neeting, who did you find there?

MR, CHERRY: There was nyself and

one of ny limted partners, Al Sinon. There

was -- Elwn was not there. H's partner Ranon
was there. And you were there as well. And
| believe --

MR OBRIEN. M. Cherry, you have
to identify who.

CHAI RPERSON M LLER:  Yes, for the
record.

MR O BRIEN. The transcript can't
say you were there.

MR. CHERRY: Oh.

MR OBRIEN. Are you referring to
Ms. Sterling?

MR CHERRY: Yes, Ms. Sterling.

MR. O BRIEN: Ckay.

MR, CHERRY: | apol ogi ze.

MR OBRIEN. M. Sterling was

t here.
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MR, CHERRY: | apol ogi ze. M-.

Sterling and, | believe, two or three other
menbers of their alliance and then one ot her
gentl eman who was applying for a |icense for
a club and one individual who was agai nst that
person who was applying for a license at a
cl ub, because their nmusic was blaring too |oud
on their balcony. That was all.

MR O BRIEN. Well, how nmany
representatives or nenbers of the Shaw Dupont

Nei ghbor hood Alliance in total were at this

meet i ng?

MR, CHERRY: | believe it was
four, possibly five, that was all. And nobody
el se, basically. | expected soneone |ike the

ANC when | went there and there was, you know,
70 people or so, but this was a very snal
room and just a couple of people.

MR. O BRIEN. Ckay. Those are ny
guesti ons.

CHAl RPERSON M LLER  Ckay. Cross,

Ms. Sterling?
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202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 123
M5. STERLING Yes. Thank you

CROSS- EXAM NATI ON

MS. STERLING  Have you ever
applied for a liquor license in the D strict
of Colunbia in the past?

MR. CHERRY: | have not.

M5. STERLING Can you tell ne --

MR, CHERRY: Al though | haven't
said that businesses | have been associ ated
w th have, though | have not.

M5. STERLING Ckay. Thank you.
Can you tell ne what the condition of the
building is when it -- sorry. Did you buy the
bui | ding or |ease the building?

MR, CHERRY: Leased the buil ding.

M5. STERLING Can you tell ne
what the condition of the building was when
you | eased it?

MR. CHERRY: Yes, it was a
horrible building. | had to put in hundreds
of thousands of dollars to this building to,

you know, bring it up to where | could build
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nmy busi ness.

M5. STERLING So you desi gned
your space?

MR CHERRY: OCh, | had an
architect design it that way wwth ny input.

M5. STERLING This was your idea?

MR, CHERRY: Yes.

M5. STERLING Ckay. Can you tel
me how the size of this restaurant conpares to
the size of the Adans Morgan restaurant?

MR, CHERRY: Sure. |It's about --
it's hard to say. It's actually the sane size
i f you count their basenent. W don't have a
basenent. They have a basenent. So the first
floor we have tw ce the space they have on the
first floor. They just have a basenent that
we don't have.

M5. STERLING  Um hum

MR CHERRY: So it's -- they
actually have nore storage than we have. W
are very limted in storage. | actually have

things at ny house, that | store at ny house
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because | don't have the space to store in the
store itself. W just don't have the
capacity, unfortunately.

M5. STERLI NG And when you wor ked
to design this, what were your plans for about
managi ng the trash?

MR, CHERRY: My plans for managi ng
the trash were to do what we are doing
currently, because we couldn't possibly fit it
in. As | said, | don't have enough storage
now for all ny things. | have to keep them at
nmy house, which is very limted.

M5. STERLING And were you aware
of the fact that there was no outdoor trash
fromthe businesses in that alley?

MR CHERRY: Well, in the alley,
there are very few businesses, first of all.
Certainly very few restaurants. So nost
pl aces don't have that. Secondly, nost people
-- several places have back areas that are
cl osed off that we do not have in our

bui |l di ng. They actually have buil di ngs that
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have t hat space behind them

| realize that the newer buil dings
have it, but the newer buildings are built and
designed for trash to be kept in the
bui | di ngs, which | think is wonderful. Back
when this building was built in the | ate 1800s
or early 1900s, they weren't taking that into
consideration. So | didn't have that option,
unfortunately.

However, | did wal k up and down,
oh from all the way fromP Street through the
alleys all the way up to T Street and there
are numerous, numerous businesses with trash
receptacles, very simlar to mne, sone
considerably larger than mne in the alleyways
that is the sane continuous all eyway that goes
fromP Street all the way up to T Street.

So suddenly -- certainly in this

area and the sane thing on U street. You go

by U Street, | nean -- and, you know, | [live
on Capitol H Il in Barracks Row on 8th and
there is -- that's all there are. | nean, the
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maj ority of businesses in DC have the sane
simlar trash receptacles.

| wll say that m ne are neater
than 99 percent of the ones that are out
there, because |I'ma fanatic about that.

M5. STERLING And you were
concerned with the alley between S and T
Street, as the rest is not in our ANC. So in
that alley, are there any trash barrel s?

MR CHERRY: Qher than -- you
mean ot her trash barrels in the alley itself?
M5. STERLING  Um hum

MR, CHERRY: Just public, just
peopl e.

M5. STERLING Ch, the public.

MR, CHERRY: Just personal ones
that are often in the alley, yes, not business
ones.

M5. STERLING Okay. Are they on
public or private space?

MR, CHERRY: Sane part of the

all ey as m ne.
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M5. STERLING And so your

bui | di ng occupi es 100 percent of the |ot
itself, correct?

MR, CHERRY: My building? MW
particular |ot?

M5. STERLING  Your rental. The
bui l di ng --

MR CHERRY: O the store, yes.

M5. STERLING -- occupies 100
percent of the |ot.

MR, CHERRY: That's correct.

M5. STERLING So when you deci ded
to put trash in the alley, were you aware that
was public space?

MR. CHERRY: | don't know what
ki nd of space it's called, if it's called
public space, all | knowis that that is where
90 percent of the trash for DC businesses are
kept. And that's where | kept it.

M5. STERLI NG Maybe in other
ar eas.

MR OBRIEN. |I'msorry, was there

Neal R Gross and Co., Inc.
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a question?

CHAl RPERSON M LLER: | coul dn't
hear what she said.

M5. STERLING Are you famliar
wi th DCMR 707, solid waste container, 707.9?

MR CHERRY: [|'mnot. | amaware
t hat someone canme out from --

CHAI RPERSON M LLER: Do you have a
copy for M. O Brien? Do you want one, M.
O Brien?

MS. STERLI NG  Yes.

MR, CHERRY: | am aware that
soneone canme out from Solid Waste, took
pi ctures, |ooked at the place and said you are
in conpliance. |'maware of that.

M5. STERLING Can you read 707.97

MR, CHERRY: Sure. | can read
that. "Gease held for recycle or disposal
shall be stored in a tightly sealed netal drum
wth a capacity of not nore than 55 gall ons.
The grease contained in the area where the

grease is stored shall be free of spilled
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grease. The grease contai ner shall be stored
not less than 4 feet fromany other verti cal
obj ect next to the wall, shelving or wood fuel
stacks."

M5. STERLING Thank you. And so
now can you -- referring to your Exhibit No.
4, can you tell nme how far fromthe wall that
I's stored?

MR, CHERRY: Probably 6 inches.

M5. STERLING So then you would
agree that's out of conpliance wth the
statute that you just read?

MR CHERRY: | would agree that
Ms. Washington said we were in conpliance.

M5. STERLING | didn't ask you
that question. | asked you is 6 inches in
conpliance with that statute --

MR, CHERRY: According to that,
no.

M5. STERLING -- you just read?

MR, CHERRY: But | don't know if

that's up to date or not.
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M5. STERLING  Thank you. And a

second question on that sane photograph. Can
you tell ne where your building ends?

MR, CHERRY: Yes. | believe |
could. | don't know how you want ne to
describe it. At the end of the orange bricks.

MR OBRIEN. [|'msorry, did you
say at the end of the orange bricks?

MR, CHERRY: Yes.

M5. STERLING And so are all of
the containers in this photograph agai nst your
bui | di ng?

MR, CHERRY: They are not, but |
woul d be nore than glad to nove them down so
they are. | purposefully noved them down
there, because certain neighbors asked if |
could nove them down slightly, so it would
make it easier for themto turn and | said
sure | would, because | wanted to be a good
nei ghbor.

But | would be glad to nove them

back, if you would Iike ne to.
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M5. STERLING \Where woul d you

nove the trash to?

MR. CHERRY: W have space further
down and | would just nove one of these
cardboard portions.

MS. STERLI NG  Move one?

MR CHERRY: One, if necessary,
yes, or | would also renpbve one of the
cardboard ones which is not a big deal. Wat
we would rather do by the way is just to
renove the ones that | ook |ike trash cans and
put a second dunpster there, which would be
much better for me and | would prefer to do.
| purposefully used those because they are
| ess obtrusive and they | ook nicer.

M5. STERLING  Um hum

MR, CHERRY: But | would be nore
than glad to take those four out and put a
second dunpster there which would fit in your
space if you would prefer | do that.

M5. STERLING Well, was one of

t he peopl e who asked you to nove those the
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resident who lives directly across fromthe
building in the rear?

MR, CHERRY: No, not that |
recal | .

M5. STERLI NG Have you had any
communi cations with the residents that is
directly behind the building?

MR. CHERRY: | said hello, that's
about it.

M5. STERLING And in the
| nspector's report, you stated that you felt
there were restrictions that were being
I nposed in the SA that you did not want in
your business. Can you el aborate what those
restrictions were?

MR, CHERRY: Well, it doesn't even
matter what the restrictions were per se. |
just object to the fact that you are trying to
control my business, that's nmy main objection.
There are laws and there are conmm ssions and
there are organizations in place in DC that |

need to adhere to and listen to and they are
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t he ones who have the right to control what |

do.

If I'"mnot in conpliance, then
they will let ne know that I'mnot in
conpliance and I will becone in conpliance.

That's their job, that's why they we el ected
themor hired themor created these

organi zations. | don't believe that you, as
i ndi vidual s, have the right to tell ne what |
can or can't do. So that's ny main belief,
first of all.

Secondly, you have -- you were
asking for the sun and the stars when it cane
to what you wanted ne to do, cut down ny
hours, which | objected to, because --

MR OBRIEN. |I'mgoing to
instruct the witness to stop, because he is
now getting into settlenent negotiations.

CHAI RPERSON M LLER: Ri ght.

MR CHERRY: Ckay.

CHAI RPERSON M LLER:  Thank you.

MR O BRIEN: Wich we know are

Neal R Gross and Co., Inc.
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not adm ssible --

MR CHERRY: Sorry.

MR OBRIEN. -- in this
pr oceedi ng.

MR CHERRY: Sorry, sorry. So but
t hey asked specifically about they wanted ne
to --

MR O BRIEN. | understand. Maybe
| shoul d have objected earlier.

MR. CHERRY: Ckay.

MR, O BRIEN. Settl enent
negoti ations --

MR FERRI'S: That has al ready been
stated on the record.

MR OBRIEN. -- are confidential

MR, FERRIS: W want to address
that. It has already been stated for the
record. He said that we asked hi mto adjust
his hours of operation. That we need to --

CHAI RPERSON M LLER  But - -

MR FERRIS: -- we want to be able

to --
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CHAI RPERSON M LLER Ckay. Wit a

second.

MR FERRIS: -- refute that.

CHAl RPERSON M LLER Wit a
second.

MEMBER ALBERTI: No, pl ease.

CHAI RPERSON M LLER: It is not
your turn.

MEMBER ALBERTI: You can't
testify.

CHAl RPERSON M LLER:  Yeah. Wen
it is tinme for youto testify, you can. There
Is nothing to argue about right now.

MB. STERLING Right, right. No,
we were interested because it is in the
I nvestigator's report, so we wanted to know
what kind of restrictions he felt were being
I nposed upon himthat he didn't want in
relation to the Investigator's report, because
that's all she said and she didn't el aborate
further when we asked.

So we still don't really know So
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do you believe that the directly inpacted

residents have any rights or ability to voice
their concerns?

MR, CHERRY: Sure | do. | don't
believe that | inpact the residents. M store
faces 14th Street, that's where all the

busi ness cones from And they cone in on 14th

Street and they leave 14th Street. It doesn't
I npact the area around. | don't believe it
does.

M5. STERLING Are you aware that
ABRA Cui delines for settlenent agreenents on
things that can and cannot be in settlenent
agreenent s?

CHAl RPERSON M LLER  Ckay. | want
to interrupt because it's 7:03 and | just want
to reiterate, you are now not in settlenent.
You are now before the Board. And the
decision this Board is going to nake is
whet her or not, you know, to grant the |icense
with or without conditions.

And what we woul d be consi dering
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I's not your settlenent negotiations, but
actual facts as to why a condition may or may
not be necessary for peace, order and quiet.

M5. STERLI NG  Ckay.

CHAl RPERSON M LLER:  Ckay.

M5. STERLI NG Thank you

CHAl RPERSON M LLER:  Ckay.

M5. STERLING So we would like to
ask questions about the photographs that we
have as exhibits for M. Cherry to identify.
Is that perm ssible at this tinme?

CHAl RPERSON M LLER:  Yeah. You've
got to showit to M. OBrien and if he has an
objection he wll make it, but this is the
only tinme you have to be able to ask him

M5. STERLING Okay. Wat's the
nunber ?

MR FERRI'S: Exhibit 5.

M5. STERLING Exhibit 5 and
Exhi bit 6.

CHAl RPERSON M LLER (O,

applicant's exhibits?

Neal R Gross and Co., Inc.
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MS. STERLI NG  Yes.

CHAl RPERSON M LLER:  Ckay.

MS. STERLING  No, protestants.

CHAI RPERSON M LLER: Protestants
exhibits. So | have Protestant's Exhibit 5 as
those letters.

M5. STERLING Ch, sorry.

MR FERRIS: W would like to
enter Exhibit 1.

CHAl RPERSON M LLER:  You don't
enter themnow, just identify them

M5. STERLING Onh, identify.

CHAI RPERSON M LLER:  Yes.

M5. STERLING Exhibit 1 and 2.

MR FERRIS: 2. And --

M5. STERLING 1 and 2.

MR OBRIEN. | would |love to see
copi es of them

CHAl RPERSON M LLER. Do you have
copies? A copy for --

MS. STERLI NG  Yes.

CHAI RPERSON M LLER  Ckay. 1A,

Neal R Gross and Co., Inc.
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1B, 1C?

MS. STERLING  Yes.

CHAl RPERSON M LLER: Ckay. 1D
1E. Which was Exhibit 17

M5. STERLING Al of them

CHAI RPERSON M LLER:  Thr ough what ?

M5. STERLING 1, Exhibit 1 and
Exhibit 2, there is nmultiple photos in each
exhi bi t.

CHAI RPERSON M LLER:  They are in
Exhibit 2 sonmewhere?

M5. STERLING Miltiple photos in
Exhibit 1.

CHAI RPERSON M LLER:  Ch, yes, 2A,
okay.

MEMBER ALBERTI: Did you give any
to M. OBrien?

M5. STERLING No. They have them
all back there.

CHAIl RPERSON M LLER.  Onh, are you
wai ting?

MEMBER ALBERTI: Ch, we have al
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of them So we need to give a copy to M.

O Bri en.
M5. STERLING  Ckay.
MEMBER ALBERTI: It's a novel
I dea, but --
CHAI RPERSON M LLER: 2G Ckay.
MEMBER ALBERTI: 1 and 2.
CHAI RPERSON M LLER: 1 and 2 or 3
al so?

M5. STERLING 1 and 2. | have 1,
3, 4, 7 and 9.

MEMBER ALBERTI: You don't have 2?

MR, CHERRY: Multiple photos.

CHAl RPERSON M LLER: W have a 2,
but | need it.

MR CHERRY: 2 is nultiple photos,
right? Yeah.

CHAI RPERSON M LLER:  Did you bring
seven copi es?

MS. STERLING Eight.

MR. FERRI'S: Eight.

CHAl RPERSON M LLER:  Ei ght ?

Neal R Gross and Co., Inc.
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Real ly? | don't know where they are all at.
Ckay.

MR O BRIEN. | have no objection
to the witness | ooking at these. | may have

an objection if there is an effort at sone
point to nove them but --

M5. STERLING Martha, we need to
show themto -- do you want to hand those you
have, I'll show hin? W need to show themto
the w tness.

MEMBER ALBERTI: She needs anot her
copy, Mart ha.

M5. STERLI NG  Yeah

MEMBER ALBERTI: That's hard to
say.

M5. STERLING No, |'m good.

MEMBER ALBERTI: | know.

M5. STERLING In Exhibit 1C we
tal ked about this. Wat does it show?

MR, CHERRY: Well, this would show
t hat sonebody cane and opened up ny grease bin

and took a picture of it. That's what that
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woul d show.

M5. STERLING So are you saying
it's an unsecured grease bin?

MR OBRIEN. Objection. That's
not what he said.

CHAl RPERSON M LLER:  Sust ai ned.

MR CHERRY: No. | said that
soneone cane and opened it up.

M5. STERLING Does it have a | ock
on it?

MR, CHERRY: It does not have a
l ock on it.

M5. STERLI NG  Can anybody wal k
down the alley and open it?

MR. CHERRY: Yes, anyone can and
they would be visible in ny canera that | have
back there, which | have caught so far people
doi ng that, including another restaurant
dunping oil in it and | have since gone over
to themand said that | have a canera back
there and | have a canera and | have a sign up

that says "Don't dunp your oil or trash here,
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you are on video."

If I |ooked back, | could probably
see whoever took this and check the video and
see who opened that.

M5. STERLING R ght. That's
great .

MEMBER RODRI GUEZ: And t hen what
happens?

M5. STERLING Al right.

MEMBER RODRI GUEZ: \What's the
accountability here?

M5. STERLING Tell us what this

1E shows.

MR. CHERRY: No, | cannot. It
shows - -

MR O BRI EN. 1E?

MR, CHERRY: | have no idea. It
| ooks like -- I don't know Is it Mud? Is it
dirt? Is it water? | don't know what it is.

MR FERRIS: It's oil

MR, CHERRY: Well, we don't know
what - -
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CHAI RPERSON M LLER  Ckay.

MR CHERRY: [|'Il tell you if it's
oil --

CHAl RPERSON M LLER  Ckay. M.
Ferris, you are out of order though.

MR, FERRIS: Onh, | apol ogize.

CHAl RPERSON M LLER: Real ly.

MR. CHERRY: If it is, it's --

CHAI RPERSON M LLER:  You are not
allowed to testify.

MR, CHERRY: -- certainly not from
ny restaurant.

CHAl RPERSON M LLER.  Ckay.

MEMBER RODRI GUEZ: Can they prove
that is oil?

CHAI RPERSON M LLER:  Ckay.

MEMBER RODRI GUEZ: It coul d be
tire tracks.

CHAI RPERSON M LLER.  Ckay.

MR, CHERRY: \What are you

referring to?
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M5. STERLING Oh, sorry, 3A

CHAI RPERSON M LLER:  3A?

MR O BRIEN.  3A

MR CHERRY: Sure. | can tell you
what that is. That looks like it's a
flattened rat or a squirrel.

CHAI RPERSON M LLER  BEww.

MR CHERRY: Wiich you wll see up
and down alleys, all of those alleys
t hroughout there. | wal k al nost every day.
| park on either S Street, you know, generally
S Street and in wal king through the alley
behi nd the next alleyway between Swann and S,
you w Il see the sane thing. And | can --
woul d be glad to give you photographs of those
if you would like. [I'll be glad to go take
t hem

Unfortunately, it's an unfortunate
part of living in DC. | live in Capitol Hi Il
| have rat traps in ny backyard. |'mfour
bl ocks away from any restaurant. And yet, ny

dogs catch rats in their nouth in ny backyard.
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It's a sad state to say.

M5. STERLING It's good not to
contribute to the problem

MR. CHERRY: You're right. |
agree. That's why | keep ny place so clean.

M5. STERLING Good. And can you
tell me -- and this is 2E

MR O BRIEN. 2E, thanks.

MR, CHERRY: Onh, okay. That is ny
trash.

CHAI RPERSON M LLER: " msorry,
what exhi bit?

MS. STERLI NG 2E.

CHAI RPERSON M LLER:  2E

MR. CHERRY: That's ny trash and
it looks like the binis slightly open.

M5. STERLING And is all the
trash in the bin?

MR CHERRY: Well, it's all in the
bin, yes. |Is the top closed? No. Do | know
I f anybody else did that to take this picture?

| honestly don't know, but | certainly
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woul dn't put it past said individuals,
unfortunately. But --

M5. STERLI NG So peopl e what took
a picture and put extra trash in, is that what

you are sayi ng?

MR, CHERRY: I'msaying it's a
possibility. I'msaying it's sad. | nean,
try and -- you know, | certainly try and

police that as nuch as possi bl e.

MB. STERLING Thank you. Ckay.
Thank you.

CHAl RPERSON M LLER Ckay. Board
guesti ons?

VEMBER ALBERTI: Can we see the

pi ctures?
CHAl RPERSON M LLER:  What ?
MEMBER JONES: | heed the floor.
CHAI RPERSON M LLER: | just have--
MEMBER JONES: Have they been

adm tted?

MEMBER ALBERTI: They haven't been

admtted, so I'mnot sure we should be seeing
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themuntil they are admtted.

CHAl RPERSON M LLER:  Ckay.

MEMBER ALBERTI: Technically.
Al t hough, we veer fromthat all the tine.

CHAl RPERSON M LLER. Do you have
sone type of a contract or programfor rodent
control ?

MR, CHERRY: Yes, | do. | have a
nmont hly contact wwth Cropp Metcal f that
services not only the inside of ny restaurant
on a nonthly basis, but the outside as well.
["'mjust a firmbeliever in that, whether it
I's needed or not. Prevention is the best way.

So behind the dunpsters or
underneath the dunpsters are baited rat traps
to control them and they are checked nonthly
and again, ny restaurant is sprayed on a
nmont hly basis, because | don't want any kind
of, you know, bug. And | do that in ny hone
nmont hly just, again, because |'m crazy about
that. I'ma firmbeliever in that.

So, you know, | would be glad to,
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you know, submt ny contract with Cropp
Metcal f so you can see that, but | do have it
in place, yes.

CHAl RPERSON M LLER. Ckay. And
al so, what is your programw th respect to
grease?

MR, CHERRY: For the grease?

CHAl RPERSON M LLER.  What do you
do with your grease?

MR CHERRY: Well, the way it
wor ks, the way all the restaurants work now,
all the ones |I'm associated with and ones that
|'"mnot, what we do is the grease now is
actually collected and then used for biofuel.
So it's recycled and we are, you know, firm
believers in recycling.

So what we do is we have a program
wth a conpany that gives us the container,
that we pour in the used grease, which is
every few days, and then they cone on a
regul ar basis and collect that and | eave the

grease bin.
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CHAI RPERSON M LLER  Ckay. So

this is plaintiff's exhibit -- Applicant's
Exhi bit No. 4?

MR, CHERRY: Yes.

CHAl RPERSON M LLER Ckay. So is
it -- one of the containers --

MR, CHERRY: It's the first one,
the closest one to your left.

CHAl RPERSON M LLER.  -- has
bi ofuel. Ckay. That's where the grease goes.

MR, CHERRY: Yes.

CHAl RPERSON M LLER.  Ckay. How
often do they pick it up?

MR CHERRY: Well, they pick it up
as needed. And it depends on how often it is
filled. And there is a trap, you know, there
Is only holes when you open it up as they did.
When you open it up, there is holes that the
grease pours down, so nothing can go into it.
Not hing wants to go into it and it's not -- it
doesn't attract rodents. There's nothing to

eat fromit.

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 152
CHAI RPERSON M LLER:  kay.

MR, CHERRY: So we actually, as |
sai d, caught on film another restaurant
dunping in their grease and we went over to
them W approached them It was the Italian
restaurant on the corner, Verde -- Lupo Verde
and they actually fired that enpl oyee when
they said they would cone over and clean the
area, because they had spilled sone oil on it.
So if you saw anything in the alleyway further
down, it certainly wasn't from us.

We -- when the Inspector, who was
here, said that she saw water in front of it,
she did see water in front of it, because we--
| had themclean it, hose it down and use a
scrub brush if anything spills. | just --
again, that's -- | feel that is sonething we
should do to keep the area clean, so | have ny
enpl oyees do that.

CHAl RPERSON M LLER. Ckay. And
think ny last question is |I thought | heard

you say that when you went to the ANC, there
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wer e about 70 people there?

MR, CHERRY: Yes, yes, it was
packed.

CHAl RPERSON M LLER Ckay. So and
at that neeting you explained the concept of
your restaurant and your hours and stuff |ike
t hat ?

MR. CHERRY: Absol utely.

CHAl RPERSON M LLER:  Ckay.

MR, CHERRY: Yes.

CHAl RPERSON M LLER.  And were
there people opposed at that --

MR, CHERRY: No, they had great
support. It was great. | didn't know what to
expect. | was nervous. | have never been
t hrough an ANC neeting before and as | was
wal ki ng back after explaining what it was,
everybody was giving ne the thunbs up and
wel cone to the neighborhood. So | was -- |
had been very pleasantly, you know, surprised
and happy by the support | have gotten from

the comunity.
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And | can't tell you how many
peopl e have cone in since when they found out
that we were being protested for the |iquor
i cense who have said we are behind you, that
group doesn't represent us. They represent a
smal | group.

| nmean, the truth of the matter is
| could have signed this agreenent and saved
nysel f thousands of dollars and tine and had
my license and they have capitulated to
everything that | said | was willing to do.
They have cone down fromthe --

CHAl RPERSON M LLER:  Ckay.

MR OBRIEN. GCkay. Don't go into
settl enent negoti ati ons.

MR. CHERRY: Ckay.

CHAl RPERSON M LLER:  Yeah.

MR CHERRY: But it -- at this
point, it's a matter of what | think is right
and just and fair and | just personally
believe that this -- that | will do everything

| can to make ny restaurant successful. And
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part of that is nmaking sure that | amin
conpliance. And if I'mnot in conpliance,

t hen those organi zati ons and Gover nnent
organi zati ons and groups that regul ate these
things wll conme down on ne and say you are
not in conpliance.

And that's their job. | don't
think it's the job of anyone else. | wouldn't
do it to places in ny neighborhood. |
woul dn't expect that to be done to ne. |
mean, | think that | have shown that -- | hope
that | have shown that |I'mtrying as best
can to do everything | can.

| put up the signs they requested.
I put in ny handbook about not propping the

area. You know, we don't have loud nusic. W

don't have live entertainnent. |'m not using
gl ass bottles. |'m stopping selling al cohol
early.

CHAl RPERSON M LLER: Oh, | have --
MR. CHERRY: Wen | was in the

neeting --
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CHAI RPERSON M LLER:  -- one ot her

qguestion for you.
MR. CHERRY: Ckay.

CHAI RPERSON M LLER:  Sorry.

MR, CHERRY: No problem |I'm
sorry.

CHAI RPERSON M LLER:  Because you
said hours. | want to ask you --

MR, CHERRY: Sure.

CHAl RPERSON M LLER. -- are there
ot her restaurants near you, bars, restaurants?

MR, CHERRY: Oh, sure, yes,
absol ut el y.

CHAl RPERSON M LLER:  All right.
Are your hours that you are asking for |ater
than theirs or --

MR, CHERRY: Actually, there are
sone that are later than us. Manny and dga's
across the street is open until 5:00. Black
and Orange, the hanburger place is open until
5:00. JT, | believe it is, Cheesesteaks they

are open until 5:00. | nean, they are open
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| ater than us nost nights.

And we are open |ate significant
certainly, Taylor Gournet is open until 3:30
in the norning. You know, we are not open as
| ate as sone of these other places, but sure
we are open late. And you are welcone to cone
and see. W are busy then and, as | said,
it'"'s anice mx. It's a mx of people who are
coming fromthe clubs and it's a nice mx of
peopl e who are comng -- getting off work.

And again, we're not selling
al cohol then. That's not who we are. W're
not a bar. | nean, we are not going to hang.
We're not confortable -- we don't even give --
have WFi because | don't want people hangi ng
in there. W need to turn people over
qui ckly. W don't have nmany seats there. So
the idea is to get themout now. But if you
want to have a glass of beer, a can of beer
while you -- with your falafel instead of a
soda, | think you should be able to have that.

CHAI RPERSON M LLER:  Ckay. Thank

Neal R Gross and Co., Inc.
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you. Any other questions? Any questions on
Board questions? Gkay. Thank you very nuch.

MR, CHERRY: Thank you.

MR. O BRIEN. Thank you. W have
conpl eted our witnesses and our Exhibits 1
through 4 and 6 through 8 have been adm tted,
so we wll rest.

CHAl RPERSON M LLER:  Ckay.

M5. STERLING So we will call our
Wi t ness, Soochon Radee.

CHAl RPERSON M LLER:  Can you speak

M5. STERLI NG  Soochon.

CHAI RPERSON M LLER:  kay.

M5. STERLI NG Radee. Who wi |
testify about peace, order and quiet issues.

CHAI RPERSON M LLER  Ckay. Good
eveni ng.

MR, RADEE: (ood eveni ng.
Wher eupon,

SOOCHON RADEE

was called as a witness by Counsel for the
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Protestant, and having been first duly sworn,
assunmed the w tness stand and was exam ned and
testified as foll ows:

CHAl RPERSON M LLER. Ckay. Have a
seat .

DI RECT EXAM NATI ON

M5. STERLI NG  Soochon, can you
tell me where you live, please?

MR RADEE: | live at 1406 S
Street, N W

M5. STERLING And how | ong have
you been there?

MR. RADEE: | have been there
since 2006.

M5. STERLING Okay. And can you
tell nme what you observed regardi ng busi nesses
and the peace, order, quiet issues that you
have experienced and what they are related to?

CHAI RPERSON M LLER  I'm sorry,
could you repeat? Wuld -- did you ask himif
he observed busi nesses?

M5. STERLING Can you tell ne

Neal R Gross and Co., Inc.
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what peace, order and qui et issues you have
observed fromthe surroundi ng busi nesses that
have i npacted --

CHAI RPERSON M LLER:  Surroundi ng
hi n? \Were he lives?

MS. STERLI NG  Yes.

CHAl RPERSON M LLER:  Ckay.

MR. RADEE: Ckay. |In the [|ast
coupl e of years, there has been an increase in
a lot of disorderly conduct at night,
especi ally between Thursday and Sundays,
sonething fromlike 2:00 p.m onward. | nean
2:00 a.m onwards, excuse ne. Like I stay up
| ate, but usually | go to bed at around 2: 00
on the weekends and | have been woken up at
3: 30 by loud drunk people trying to get back
to their cars and whatnot. And | just don't
think that's very acceptabl e.

M5. STERLI NG Have -- since ANC-
2B has negotiated trash contai nment wthin the
bui | di ngs have you seen any changes in the

anount of rats and other trash issues in that
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alley that runs between S and T Street?
MR RADEE: Well, | live below S,
on the other side of S, so | can only speak to

my own house, but | know that the rats there,

they go everywhere. It's not just one alley
to the other, so | have -- | think that there
has been -- | think it cones and goes in

cycl es.

There's al so construction behind
nmy house, so that levels -- a lot of rats that
come out, so it's hard for me to tell exactly
what has been going on, but | know that there
has been a lot of rat activity and | called
the Departnent of Health actually several
times in the last six nonths for themto cone
out and fix my rat issues.

M5. STERLING Yes, in that alley
that runs between S and T, have you seen any
ot her outdoor trash bins?

MR. RADEE: No, | have not.

M5. STERLI NG Thank you

CHAI RPERSON M LLER:  Is that it?
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MS. STERLING Yeah. Unless we

can enter our -- can we enter our exhibits now
fromthe other residents in the inpacted area?
CHAI RPERSON M LLER:  Yes, you can
nove that they be admtted and then we w ||
make a decision on them
MS. STERLING So --

CHAl RPERSON M LLER.  What do you

nove?
MR OBRIEN. |'m--
M5. STERLING -- exhibit --
CHAl RPERSON M LLER:  |'m sorry,

M. O Brien, do you have an objection?

MR OBRIEN. |'mjust confused
procedurally. Are we finished wwth this
W t ness?

CHAI RPERSON M LLER: W are not
finished wwth this wtness.

MR O BRIEN. Ch, okay.

CHAI RPERSON M LLER:  Because you
haven't crossed, right?

MR OBREN. Well, | was not
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goi ng to ask any questions.

CHAl RPERSON M LLER:  Ch, okay.

MR OBRIEN. But what |'mtrying
to figure out is are these exhibits being
noved through this wtness or is this
sonething different?

CHAI RPERSON M LLER.  Are you --

M5. STERLING It's the supporting
evi dence from ot her inpacted --

CHAl RPERSON M LLER It has
nothing to do with this wtness?

MS. STERLING  Not as an
I ndi vi dual .

CHAl RPERSON M LLER  CGkay. So
think where M. OBrien is probably going is
let's finish wwth this witness and then we
wll get to your docunents. |Is that what you
are saying? That would be the better
procedure. It would be the better procedure.

MR. O BRIEN:. Thank you, Madam
Chair.

CHAI RPERSON M LLER:  Ckay.
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M5. STERLI NG  Thank you

CHAl RPERSON M LLER. M. O Brien
you don't have any cross-exan?

MR OBRIEN. | have no cross-
exam nati on.

CHAl RPERSON M LLER.  CGkay. Do
Board Menbers have questions for this wtness?
No, not hearing any. W don't either, so
t hank you very much

(Wher eupon, w tness was excused.)

CHAl RPERSON M LLER:  Ckay.

M5. STERLING W would like to
call Elwn Ferris.

CHAIl RPERSON M LLER  Wait. You're
going to call another wtness? W were under
the inpression that he was going to be your
only w tness.

MS. STERLI NG  No.

CHAl RPERSON M LLER:  And that was
part of the reasoning for our not striking
him Part of the reason, but so --

MR FERRIS: W are not sure of
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how we can refute nmuch of what was said here
t oday, which was inaccurate. How do we --
what is our opportunity to refute that?

CHAl RPERSON M LLER:  This is your
opportunity.

MEMBER ALBERTI: You shoul d have
prepared before you got here.

MR, FERRIS: Wat did you -- I'm
sorry?

MEMBER ALBERTI: You shoul d have
been prepared before you got here.

M5. STERLING So | guess we need
to enter exhibits into evidence, which would
be exhibits --

MEMBER JONES: Just to be clear --

CHAl RPERSON M LLER:  Yeah.

MEMBER JONES: -- we have
officially denied your ability to put on
another wtness. |s that correct, Madam
Chair?

M5. STERLING R ght. The officer

from Shaw Dupont, yeah
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MEMBER JONES: Yes. | just want

to make sure.

CHAI RPERSON M LLER:  No. | don't
-- what | said was that part of the basis for
our ruling on your other wtness was that we
under stood he was your only wtness. So now,
you are presenting sonething different. And
so M. Jones is asking ne if that neant we
al ready precluded him

| don't know. W didn't actually
reach it because we didn't know there was
anot her w t ness.

MEMBER ALBERTI: So are you
putting up --

CHAI RPERSON M LLER: So - -

MEMBER ALBERTI: -- are you
deci ding this?

CHAI RPERSON M LLER:  |"' m not
deciding, no. [|'mjust saying | don't think
we decided it yet, because we didn't know.

MEMBER JONES: So what |'m hearing

now, they asked if they could put on a w tness
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and | think they wal ked away wth the

I npression that they could not.

CHAl RPERSON M LLER.  Onh, is that
why you are saying you can't refute it?

MEMBER JONES: So | just want to
make sure they are clear --

MS. STERLI NG  Yes.

MEMBER JONES: -- because if this
goes to the --

CHAl RPERSON M LLER:.  Ckay.

MEMBER JONES: -- Court of
Appeal s, | --

CHAl RPERSON M LLER.  Ri ght.

MEMBER JONES: -- want it clearly
under st ood what we did or did not do and it
wasn't clear --

CHAI RPERSON M LLER:  No.

MEMBER JONES: -- based on where
we are right now

CHAl RPERSON M LLER:  Ckay.

MEMBER ALBERTI: And procedurally,

I think we ought to allow M. OBrien to
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object. W should ask M. OBrien if he has

any objections. And then the either Chair or
t he Board shoul d nmake the deci sion.

CHAl RPERSON M LLER:  Ckay. First
then, we should hear fromthe protestant why
we should allow M. Ferris to testify. And
let me ask --

MEMBER ALBERTI: | don't know.

Did he have an objection?

CHAIl RPERSON M LLER well, | don't
know what he is going to testify to. Do we?

MEMBER JONES: It's their case?

MEMBER ALBERTI: It's their case.

MEMBER JONES: So |I'mtrying to
figure out, they are asking for a wtness. W
haven't heard any objection. D d we say that
t hat person couldn't cone up?

CHAI RPERSON M LLER:  No.

MEMBER JONES: Ckay.

CHAl RPERSON M LLER  We just were
surprised because --

MEMBER JONES: (Okay. Surprised is
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not necessarily a reason to not allow soneone

up.
MEMBER ALBERTI: Correct.
Exactly.
MEMBER JONES: Procedurally, where
are we?

CHAI RPERSON M LLER: Do you have
an obj ection?

MEMBER JONES: There has been no
objection. They wanted to put on a w tness.
And we rul e.

CHAl RPERSON M LLER:  No. W
haven't rul ed.

MEMBER JONES: (Ckay.

CHAI RPERSON M LLER: W' ve only
had Board Menbers really speaking to this.

MR O BRIEN. Ckay. M objection
okay --

CHAI RPERSON M LLER:  You have an
obj ection?

MEMBER JONES: Gkay. Good. So

now we have an objection.
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MR. OBRIEN:. | object.

MEMBER JONES: | didn't say he
obj ected. Please, sir.

MR O BRIEN. M objection was
| odged earlier and rejected by the Board. |
objected to trial by anbush.

MEMBER JONES: Ckay.

MR OBRIEN. And this is why, for
I nstance, M. Ferris should have been |isted
on the Protest Information Form The Board
has ruled on that objection. So that's the
| aw of the case on that one.

MEMBER ALBERTI: Under st ood.

MR OBRIEN. It is for the Board
to determ ne and not for nme whether the
protestants should be allowed to call another
W t ness.

M5. STERLING So ny question is
does the -- can the association testify, the
protestant, that's the association?

CHAl RPERSON M LLER:  Ckay.

MEMBER ALBERTI: Do you want to
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tal k about this or do you want --

CHAl RPERSON M LLER:  No. | just
want to hear -- you know, talk this out for a
m nute before we go back. | understood and
you were -- you all were in this hearing room
when we said so how many w tnesses? Are you
as a party going to testify? And you said no,
we only have one w tness.

MS. STERLING  Sorry, we
conpl etely m sunderstood. You as a party,
sorry, it's like -- sorry that's |anguage.

CHAl RPERSON M LLER:  Ckay.

M5. STERLING W thought that as
a party you always testified. W didn't
realize. W had one wtness. W didn't
realize you as a party is another wtness. W
al ways thought that was just what you al ways
di d.

CHAl RPERSON M LLER:  And - -

M5. STERLING So that was our
m sunder st andi ng.

CHAI RPERSON M LLER:  Yeah, it was
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a bi g m sunder st andi ng.

MS. STERLI NG  Yes.

CHAl RPERSON M LLER  And M.
Ferris?

MR FERRI'S. Yes.

CHAl RPERSON M LLER  So what is it
that you would testify to if you were all owed
to testify?

MR FERRIS: | would be testifying
to ny know edge of the support that there is
in the comunity to, I'"'mafraid |'mgoing to
say the wong thing -- what we are seeking to
acconplish here. To the provisions we are
seeking to be inposed on the |icense.

And | would like the opportunity
to address to the board what | have found out
fromthe Departnent of Public Wrks regarding
the trash that is in the public alley, and
could refute a couple of things that were
said, but | don't know whether it is inportant
or not to do that.

But | just wanted to express to
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the Board ny know edge of what is going on in

the back and what the regul ati ons say.

CHAI RPERSON M LLER:  Your
know edge of what's going on what?

MR FERRIS: In the public space.
What | have been infornmed of by the Departnent
of Public Wrks regarding these trash and
grease receptacles.

CHAl RPERSON M LLER:  Ckay.

MR. O BRIEN. Madam Chair?

CHAl RPERSON M LLER  Um hunf

MR OBRIEN. It seens that the
sum of what M. Ferris proposes to testify to
I s what other people think and what ot her
peopl e say.

CHAl RPERSON M LLER  Um hum

MR O BRIEN. And | suggest that
cannot form substantial evidence upon which
this Board can nake a decision and, therefore,
shoul d not be all owed.

CHAl RPERSON M LLER:  Ckay.

MR OBRIEN. |If there were people
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who felt strongly enough about this to oppose
it, they should have been here today, after

havi ng been listed on the Protest |Information

Form

MEMBER ALBERTI: | think M. Jones
has - -

CHAI RPERSON M LLER:  Ckay. M.
Jones?

MEMBER ALBERTI: -- sonething.

MEMBER JONES: | would be in favor

of allowng the wwtness to testify, based on
the Board's earlier decision regarding or
related to the PIF situation. Allowthe
individual to testify and if there becones a
hearsay objection, then we can rule on that
hearsay objection at the tinme that it cones.
But | think we are spending far
nore time trying to determ ne whether or not
to allow this witness than the amount of tine
it'"s going to take himto be up here on the
stand and testifying. So we can at | east

address it in a nore efficient fashion.
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MEMBER RODRI GUEZ: | don't know
about that.

MEMBER ALBERTI: | wll just voice
my opinion real quickly. | don't think we

should allow the wtness to testify, because--

CHAI RPERSON M LLER:  Yes.

MEMBER ALBERTI: -- | --

CHAl RPERSON M LLER:  You woul d or
woul d not ?

MEMBER ALBERTI: Wbuld not. Not
allow himto testify.

CHAl RPERSON M LLER:  Ckay.

MEMBER ALBERTI: M. OBrien has a
point that -- which | enpathized with earlier,
even though | allowed the one witness to cone
forward, is that he was anbushed. |
understand that --

CHAl RPERSON M LLER:  Ckay.

MEMBER ALBERTI: -- but we have to
make sone all owances. But then to tell us
that -- to let himgo forward and present his

case on the predicate that there is only going
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to be one witness and further anmbush him |
think is unjust to the applicant.

CHAI RPERSON M LLER:  kay.

Q hers?

MEMBER JONES: Well, then
suggest we talk in the back about this.

MEMBER ALBERTI: Ckay.

MEMBER JONES: | vehenently
di sagree with your prem se, although I
appreci ate your position.

MEMBER RODRI GUEZ: |Is this
testinony going to be hearsay or no?

CHAI RPERSON M LLER: Wl I, | nean,
| -- do you want to go back? | would say that
I would agree with you, M. Alberti.

MEMBER ALBERTI: Al right. Let's
go back.

CHAI RPERSON M LLER:  kay.

MEMBER ALBERTI: Let's go talk.

CHAI RPERSON M LLER:  Al'l right.

So you probably need a break anyway, right?

So hopefully we are al nost done. W are going
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to take a vote to goi ng back.

MEMBER RODRI GUEZ: OCh, we have to
make a notion?

CHAI RPERSON M LLER:  Yes. W' ve
got to do this again.

MEMBER RODRI GUEZ: A notion.

CHAl RPERSON M LLER  Ckay. As
Chai rperson of the Al coholic Beverage Control
Board for the District of Colunbia and in
accordance with Section 405 of the Open
Meeti ngs Anmendnent Act of 2010, | nove that
the ABC Board hold a closed neeting for the
pur pose of seeking | egal advice from our
counsel on Case No. 14-PRO 00009, Amsterdam
Fal af el shop, per Section 405(b)(4) of the Open
Meeti ngs Anendnent Act of 2010, and
del i berating upon this case for the reasons
cited in Section 405(b)(13) of the Open
Meeti ngs Anendnent Act of 2010.

|s there a second?

MEMBER RODRI GUEZ: Second it.

CHAl RPERSON M LLER M. Rodri guez
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seconded the nmotion. 1'Il now take a rol
call vote on the notion now that it has been
seconded.

M. Brooks?

MEMBER BROOKS: | agree.

CHAI RPERSON M LLER M.
Rodri guez?

MEMBER RODRI GUEZ: | agr ee.

CHAI RPERSON M LLER:  Ms. Ml er

agr ees.
M. Alberti?
MEMBER ALBERTI: | agree.
CHAl RPERSON M LLER. M. Short?
MEMBER SHORT: | agree.
CHAI RPERSON M LLER: M. Jones?
MEMBER JONES: | agree.
CHAl RPERSON M LLER.  Ckay. The
vote is then 6-0-0. And we will now recess to

t he boardroom and consider this issue in
cl osed session.
(Whereupon, at 7:34 p.m a recess

until 7:42 p.m)

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 179
CHAI RPERSON M LLER  Ckay. W are

back on the record. | don't think there is a
notion before us. | think there is just an
I ssue about whether M. Ferris will be all owed
to testify. So the consensus, | guess, is
that we wll allow you to testify, but,
pl ease, take note for next tinme, so there
won't be these m sunderstandi ngs.

And | just want to say that, you
know, you can testify, but this is not a
popul arity contest, you know, how many people
support this restaurant. |It's about whether
there is real risks to, you know, peace, order
and quiet. GCkay. Al right. So are you
going to take the w tness stand?

MR FERRIS: Sure.
Wher eupon,

ELWYN FERRI S

was called as a witness by Counsel for the
Protestant, and having been first duly sworn,
assunmed the w tness stand and was exam ned and

testified as foll ows:
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CHAI RPERSON M LLER:  Okay. Thank

you.
DI RECT EXAM NATI ON

M5. STERLING M. Ferris, can you
tell us what you know about the managenent of
trash in the nei ghborhood?

MEMBER ALBERTI: Did M. Ferris
I ntroduce hinsel f?

MR, FERRIS: M nanme is Elwn
Ferris. | amalso -- | ama resident of the--
of 1417 T Street for about 30-odd years.

Having lived there as long as |
have, | amvery famliar with how the
restaurants in the nei ghborhood nanage their
trash and they work very cooperatively. |
don't know of anyone who hasn't worked
cooperatively with the community to do
what ever we can to nanage trash, so that we
don't have -- so that we can resolve the
rodent infestation problens that we have got.

| don't believe there is an

establishnent in that i medi ate area who
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ei ther doesn't voluntarily keep their trash

I ndoors until the day of trash collection or
they have a witten provision in their

settl enent agreenent that requires themto do
so.

This would be the only
establ i shnent that woul d have receptacles and
a grease container on the public space and
that's what we are seeking to avoid. That's
what we want relief from

It is nmy understandi ng havi ng net
with DPW Investigator Sonia Chance, on around
the 23rd or 24th, that they are indeed on
public space and that it is illegal. Wen I
met with her, she asked ne -- | called DPWto
get an assessnent. She asked ne if | wanted
to have the business cited? | said no, we are
in the mdst of negotiations. It's a new
busi ness. W don't want to get off on the
wong foot. | just need a reading fromyou as
to what your assessnent is.

He can't have themthere. It's a
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vi ol ati on. She said | wll warn him She

said are you sure you don't want ne to wite

hima citation? | said no citations. She
said I'll warn himand if they are here
tonmorrow, | will cone back and wite hima

citation. Apparently, that did not happen

But it was very clear to ne that
that was on public space. And nobody else in
t he nei ghborhood has it and there has never
been trash barrels or grease in that alley.
W wor ked years ago to have it cl eaned up

M5. STERLING Thank you. M.
Ferris, did you collect letters of concern
fromthe i medi ately i npacted residents,

i ncl uding the abutting resident on the other
side of the alley?

MR, FERRI'S: Yes. | brought ny
car over to Douglas Auto Repairs because ny
brake lining went out and he said to ne what
can you do to help nme with these trash
recept acl es, because everybody thinks they are

m ne and they are not.
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So | said well, | am aware of
whose they are and | wll try to get the
nei ghbors behind getting them noved. So |
contacted ny neighbors. W have a very tight-
knit community. W all work very cl osely and
whenever it was nentioned, whenever | was in
conversation wth sonebody, what are those
t hi ngs doi ng back there?

So we -- | received about 20-odd
letters fromny nei ghbors objecting to those
being there and wanting the trash and grease
put inside the establishnment. And the
nei ghbor who lives directly across fromthe
establ i shnent has had major problens with
those barrels being there and he wote ne a
| etter asking -- you know, supporting our
efforts to get themrenoved.

M5. STERLING And so these are
Exhibit 6, 7 and 8, the letters fromthe
adj oi ni ng property.

MR, FERRI'S: | medi ate nei ghbor.

M5. STERLING A letter fromthe
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adj oi ning residences and a letter fromthe ANC
Comm ssi oner that negotiated the SA, the
previ ous SAs?

MR. FERRI'S: They can't get their
cars around the -- they say two vehicles can

no longer fit in the alley. They can't nake

the turns.

MS. STERLI NG True.

MR. FERRI'S: They have noticed an
I ncrease in rodent infestation. [It's all in
there. It's all intheir letters.

M5. STERLING Al right. So
these are Exhibits 6, 7 and 8.

CHAI RPERSON M LLER  I'mm ssing 6
and 8. Do you have that, 6 and 8?

MR, FERRIS: 6 and 8?

M5. STERLING 6, 7 and 8.

CHAI RPERSON M LLER: | have 7 and
9. Oh, okay.

MEMBER SHORT: | have 8.

CHAI RPERSON M LLER  Ckay. Oh,

you have 8? Ckay.
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MR FERRIS: There is also a

letter in there fromthe fornmer --

CHAl RPERSON M LLER:  How about 67

MEMBER ALBERTI: M. Ferris?

MR FERRIS: AmI| done? Ckay.
Yes?

MEMBER JONES: Hold on a second.

CHAl RPERSON M LLER. Do you have
6?

MEMBER ALBERTI: | don't have 6.

CHAl RPERSON M LLER. Do you have a
conplete set of these, M. O Brien?

MR OBRIEN. | don't have any of
t hem

CHAl RPERSON M LLER:  You don't?
We all should have these if you are going to
refer to them

MR FERRI'S: Any of these?

CHAl RPERSON M LLER.  That's 5. Is
there 6? Here is 6, okay. So thank you.
This is 6.

MR OBRIEN. 1|'ve got a 7 and a 9
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NOW.
CHAI RPERSON M LLER:  Ckay.
MR OBRIEN. Ch, 6, 7 and 8.
M5. STERLING 6, 7 and 8.
MR. O BRIEN: Yeah, | have an 8
fromearlier

CHAI RPERSON M LLER:  Oh, this is

plaintiff's.
MR. FERRI'S: Yes.
MR OBREN | don't have a 6.
CHAI RPERSON M LLER: | don't have
a 6.
MEMBER RODRI GUEZ: No, that's his.
CHAI RPERSON M LLER:  What is it?
MR OBRIEN. | have 7. | don't
have 6.

M5. STERLING 6 is the big file.

CHAI RPERSON M LLER  Ch, 6 is the
big -- wth the handbook? No? Gay. No,
none of theirs have been admtted yet.

MEMBER JONES: Onh, okay, well, if

they haven't been admtted, why are we trying
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to review?

CHAl RPERSON M LLER:  Yeah, | don't
know. | don't think you do. | don't think
you do. You have it. No, this is Applicant's
6. This was admtted, that's why you have it.

MEMBER ALBERTI: Ms. Sterling, do
you have a copy of No. 67

M5. STERLING They were all in
the file.

MEMBER ALBERTI: Nobody does.

Does it exist?

M5. STERLING They were all part

of the exhibit.

MEMBER JONES: This says Exhibit

CHAI RPERSON M LLER  Is this it?
Is this what you nean?

MS. STERLI NG No, no.

CHAl RPERSON M LLER:  Ckay.

M5. STERLING 6 is all the
letters fromthe residents.

MEMBER ALBERTI: Well, we can't
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very well admt it if we don't have it, if no
one has it.

CHAl RPERSON M LLER.  Ri ght.

MEMBER ALBERTI: No one in the
room seens to have it.

M5. STERLING It's huge.

CHAl RPERSON M LLER:  Ckay.

MEMBER ALBERTI: Madam Chair, |
t hi nk we shoul d nove on.

CHAl RPERSON M LLER:.  Ckay.

MEMBER ALBERTI: | nean, no one in
the room seens to have Exhibit 6. And | think
that it's not the Board's job to find it.

CHAl RPERSON M LLER.  Wwel |, the
prot estant doesn't have it?

M5. STERLING So let --

MEMBER ALBERTI: Yes.

M5. STERLING Yes, they were
turned in to --

CHAl RPERSON M LLER:  You don't
have -- you didn't keep a copy for yourself?

MEMBER RODRI GUEZ: What was it?
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M5. STERLING No. It's the --

MEMBER RODRI GUEZ: Madam Chai r
what was it?

M5. STERLING Exhibit 6 is
multiple letters fromthe affected residents.

MEMBER ALBERTI: Well, you
shoul dn't have a copy of it. It hasn't been
adm tted.

CHAI RPERSON M LLER  Yeah, you
probably don't have a copy.

MR. O BRIEN. | have copi es.

M5. STERLING So until we can
find it, can we address 7 and 8?

CHAl RPERSON M LLER  Yes, | have
7. Al right. Al right.

M5. STERLING Do you have 8?

CHAl RPERSON M LLER  Yes, | have
8. Hereis an 8. There is an extra 8.

MEMBER RODRI GUEZ: Can | see it?

CHAI RPERSON M LLER.  And 9 we
have.

MS. STERLING Can we address 7
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and 8?

CHAI RPERSON M LLER:  You can.
just didn't want to just ignore this if we
could find it, but -- all right.

MEMBER RODRI GUEZ: Does she have
it? Does she have it?

CHAI RPERSON M LLER:  No. You
didn't keep a copy?

MS. STERLI NG  No.

CHAl RPERSON M LLER. Do you have a
copy?

M5. STERLING No, we gave all the
packets to the other person who was --

CHAl RPERSON M LLER:  Who | eft.

M5. STERLING -- there.

CHAl RPERSON M LLER. M. O Brien
you don't have it either, huh?

MR OBRIEN. | don't have 6. |
have a copy of 7 and a copy of 8.

CHAl RPERSON M LLER:  Ckay.

MR OBRIEN. And | received those

fromBoard staff.
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CHAI RPERSON M LLER  Ckay. Al

right.
MR, FERRI'S: Here is our copy.
CHAI RPERSON M LLER:  That's why --
MR, FERRIS: This is our original
copy.
M5. STERLING This is the
origi nal ?

MR, FERRI'S: Yes.

CHAI RPERSON M LLER: | think our

policy has been that you serve exhibits ahead

of tine, as well, so we wouldn't have this

ki nd of problem Ckay. Do you have it?

MR OBRIEN: | have been handed
now what is exhibit -- is marked 6. 6 and
t hen 6A

CHAI RPERSON M LLER:  kay.

MR. O BRIEN. Through 6X
Qobvi ously, | have not had an opportunity to
read them

CHAI RPERSON M LLER:  Ri ght.

MR OBRIEN. But | wll accept
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that they are letters that M. Ferris has

col | ected from nei ghbor hood residents,
especially since an awful lot of themare
identical wth just different nanmes at the
bott om

MEMBER RODRI GUEZ: | think
remenber seeing that.

MR OBRIEN. So | have now seen
that. | understand what it is w thout having
read every syl l able.

CHAI RPERSON M LLER:  Ckay.

MR. OBRIEN. | appear to have the
only --

CHAI RPERSON M LLER:  You do.

MR OBRIEN. -- living copy here
in ny hand.

CHAI RPERSON M LLER:  Ckay.
nmean, | certainly want to look at it if it is

nmoved to go into evidence.
MR OBRIEN. Well, I will have
obj ection --

CHAI RPERSON M LLER:  But it isn't
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yet .

MR OBRIEN. -- when the -- when
counsel seeks, I'msorry, Ms. Sterling seeks
to nove it.

M5. STERLING Is that a
pronotion?

MR OBRIEN. That's a conplinent.
But | believe there has got to be a foundation
for these things. You just can't pour down
docunents on the Bench.

CHAl RPERSON M LLER.  Ri ght.
understand that, right.

MR OBRIEN. Right? There has
got to be -- that's why | asked M. Cherry,
for instance, who took these photographs. |
did. And did they accurately depict as a
foundation for it being evidence. But thus
far, we haven't -- you know, maybe there wl|
be a foundati on.

CHAl RPERSON M LLER.  Ri ght.

MR. O BRIEN. But we haven't heard

It yet.
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CHAI RPERSON M LLER: R ght.

MEMBER ALBERTI: Thank you, M.
O Bri en.

CHAl RPERSON M LLER:  Ri ght.

MEMBER ALBERTI: Sone of us aren't
| awers and we don't really understand all of
that, but some of us are and |'m sure they
under st and t hat.

M5. STERLING He asked you if you
collected letters.

CHAl RPERSON M LLER:  |'m sorry.

MR FERRIS: |'m happy to supply a
foundation. | don't know how to do that.

CHAl RPERSON M LLER:  Ckay.

M5. STERLING W asked if he
collected letters of concern regardi ng these
I ssues fromthe residents and the directly
I npact ed nei ghbor who is right on the other
side of the alley.

CHAl RPERSON M LLER:  Ckay.

M5. STERLING And so that's what

t hese are.
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CHAI RPERSON M LLER  Wait. D d he

say that's what these are?

M5. STERLING That's what these

are.
MR FERRIS: | believe | stated

that in ny testinony just now | collected a

selection of letters. It was a boilerplate

letter that was devel oped that a nunber of
nei ghbors read and signed. Sone of them
wanted to supply their own version of that
letter, which they nade alterations to it, but
generally, they are all seeking the sane
thing, renoval of the trash and grease bins
fromthe alley.

But | amresponsible for -- |
mean, |'mthe one who did it all.

CHAl RPERSON M LLER.  You're the
one who what ?

MR, FERRIS: | collected them

CHAl RPERSON M LLER:  Ckay.

MR FERRI'S. Yes.

CHAI RPERSON M LLER: | nean, |
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know exactly, |I'll ask, but it's kind of --
where are we? It's not ny turn yet, | guess.
MR OBRIEN. | believe we are

about to hear a request to nove No. 6 into
evi dence.

CHAl RPERSON M LLER.  Oh, were you
finished wth --

M5. STERLING Wth No. 6, No. 7
and No. 8, they are all related to the
coll ection of the concerns.

CHAIl RPERSON M LLER.  Ckay. Then
iIf we are -- are you noving the -- let's take
themone at a tine. Are you noving No. 6 into
evi dence?

MS. STERLI NG  Yes.

CHAl RPERSON M LLER.  Ckay. Then
woul d have to ask the question, are all these
letters that are attached, did you wite the
letters?

MR FERRI'S: | produced a
boil erplate letter and sone of them | email ed

to ny nei ghbors who printed them and signed
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themand left themat ny house. Ohers gave
themto ne on the street. | went door-to-
door. Sone of themtook the letter, wanting
toread it and then dropped it at ny door.
O hers dropped various versions of it. They
cane to ne and said | took -- | changed it a
little bit and, you know.

CHAl RPERSON M LLER. Ckay. So you
solicited --

MR FERRI'S: Yes.

CHAl RPERSON M LLER:  -- their
si gnat ures?

MR FERRI'S. Yes.

CHAl RPERSON M LLER.  Ckay. And
did you tell themwhat these letters were for?

MR FERRI'S: Yes, | did.

CHAl RPERSON M LLER  What did --

MR FERRIS: | told them about --
all about the hearing today and that this was
our opportunity. There is general alarmin
the community about them and they were

thrilled to know that there was sone ki nd of
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an apparatus by which we could hopefully get

t hem renoved.

CHAIl RPERSON M LLER  Did you tell
them - -

MEMBER ALBERTI: Madam Chair,
isn't this M. OBrien's job to be asking
t hese questions on cross-exam nation?

CHAIl RPERSON M LLER Wwell, | don't
know. She has noved them He has noved to
put themin evidence.

MEMBER ALBERTI: Well, but, you
know, | haven't even heard his objection.

CHAl RPERSON M LLER  well, | --

MEMBER ALBERTI: | nean, | think
we ought to keep things in order here where we
go --

CHAl RPERSON M LLER:  It's not --

MEMBER ALBERTI: -- well, he
objects. He tells us why he objects.

CHAl RPERSON M LLER  Wwell, that's
true, but that's not necessarily --

MEMBER ALBERTI: | nean,
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basically --

CHAI RPERSON M LLER:  -- true about
this.

MEMBER ALBERTI: -- | think you
are doing M. OBrien's job, which he is
probably thankful for.

CHAI RPERSON M LLER. M. O Brien
do you have an objection to ny questions?

MR OBRIEN. | have three. No.
To your questions?

CHAl RPERSON M LLER:  Yeah.

MR OBRIEN. | don't think it's
nmy place to object to what the Board does or
doesn't do.

CHAl RPERSON M LLER.  Good answer.
Well, M. Alberti has nmade ne | ose ny train of
thought, so I'Il pick up after you then, since
he t hi nks you should go first.

MR OBRIEN. Well, | have three
objections to the adm ssion of these letters.
And we are tal king about No. 6 now, are we

not ?
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CHAl RPERSON M LLER  Yes.

MR O BRI EN. Okay. May |
approach to ook at the only copy --

CHAI RPERSON M LLER:  Oh, |I'm
sorry.

MR OBRIEN. -- of No. 67

CHAl RPERSON M LLER:  Yeah, okay.

MR OBRIEN. (Objection No. 1 is
these are statenents of opposition from
I ndi viduals. These were all due by the
prot est deadline, which was nonths ago.

CHAl RPERSON M LLER  Ckay. That--

MR OBRIEN. Petitions in
opposition to a |license are due by the protest
deadl i ne, the 45 day period in which people
can object. These are far too late to be
received by the Board as objections, that's
why we have a fixed 45-day wndow. |f you
have got a problem speak up. If not, you
have | ost your opportunity.

My second objection is that |

can't cross-exam ne a single one of these.
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can't ask any of these people why they feel a
certain way.

My third objection is they are all
dated April 5th, four days ago. Long after
the Protest Information Formwas due. These
have been generated in the | ast week. And
before M. Silverstein left the dias, | think
he nmade a good distinction. |It's one thing to
say we are going to receive evidence that is--
that was not listed on the Protest Information
Form but, as M. Silverstein said, it's quite
sonething else to say we are going to receive
that evidence that was created after the
Protest Information Form deadl i ne.

So for those three different
reasons, | object. And | wll tell you that
when we get to it, I'll have the sane
objection to No. 7, which is a letter dated
April 7, two days ago, or to No. 8, which is
an emai |l dated April 8th, yesterday. |[|'Il now
return No. 6 to the Chair.

CHAI RPERSON M LLER:  Thank you.
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Ckay. Does sonebody el se have questi ons
before | ask ny |ast question?

D d you ask any of these
Individuals if they wanted to testify?

MR FERRI'S: Oh, yeah.

CHAl RPERSON M LLER.  And?

MR, FERRI'S: And many of them
wanted to, but just could not work it in their
schedul e.

CHAl RPERSON M LLER.  CGkay. Do
Board Menbers have any coments they want to
give? | can pass this down. Wat?

First, you know, we usually | ean
towards taking everything in and "giving it
the weight it deserves.” | tend to think
t hough, personally, in this case and |'|
probably get out-voted, which is okay, that
this looks |ike they were generated and it's
not the sane thing as just hearsay or, you
know, people's coments.

It's boilerplate that was passed

around and | think there is no chance to
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cross-examne. This one bothers nme, but ']
hear fromothers. | nmean, if I'm-- | know
that the tendency of this Board is to let it
all in and give it whatever weight. So but I
haven't really seen --

MEMBER SHORT: Madam Chair?

CHAl RPERSON M LLER  -- where the
letters are all the sane or nostly and --

MEMBER SHORT: Madam Chair?

CHAl RPERSON M LLER:  Yeah?

MEMBER SHORT: Madam Chair?

CHAI RPERSON M LLER  Yes? Yes,
M. Short?

MEMBER SHORT: | know that |I'ma
new Board Menber and | do know | don't know
all the procedures as of yet, but

procedural l y-wi se this appears to be really

wel |l -aligned. It appears --

CHAI RPERSON M LLER: | don't think
so.

MEMBER SHORT: -- that if they had
time to do the -- during the protest period,
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produce these letters and produce this
informati on and w tnesses, and they didn't,

but then we have letters fromtwo days ago

with --
CHAI RPERSON M LLER G eat.
MEMBER SHORT: -- nothing to back
themup, | just -- raises a question wth ne.

CHAl RPERSON M LLER  Let ne j ust
pass this down, so you all can see that --

MEMBER ALBERTI: It hasn't been
adm tted.

CHAl RPERSON M LLER  Ckay. So,
basically, the letters are alnost all the sane
as M. Ferris admtted. And it was shown to
themand they signed it. So it is kind of
like a petition, | suppose.

MEMBER ALBERTI : Yeah.

CHAl RPERSON M LLER:  Ckay.

MEMBER ALBERTI: And | woul d take
that into account, if | were to use it.

CHAl RPERSON M LLER  Ckay. kay.

MEMBER ALBERTI: | would give it
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the weight that it deserves.

CHAl RPERSON M LLER  Ckay. W
don't need to spend nmuch tinme onit. | think
it may be th consensus of the Board to keep it
in, is that what |'mhearing, and give it the
wei ght that it deserves?

MEMBER ALBERTI: |t's your
deci si on.

CHAl RPERSON M LLER My deci sion?
Ckay. Al right. So we wll take it in and
treat it like a petition as opposed to
I ndi vidual letters. And it wll be given the
wei ght that it deserves. And we say that
meani ng we recogni ze it as boilerplate and it
was solicited and M. O Brien doesn't have a
chance to cross-exam ne.

Ckay. So that's -- and | hear

your objections, M. OBrien. | think they
are very good objections. | basically agree
with you and I'll say this, there is not that

much di fference between giving it the weight

it deserves, but it is in the record then with
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alittle difference. GCkay. So that is

admtted, Protestant's Exhibit No. 6.

(Wher eupon, the docunent was

mar ked for identification as

Protestant Exhibit 6 and was

recei ved in evidence.)

M5. STERLING And we would |ike
to admt No. 7, a letter fromthe forner
Comm ssi oner of 2B, who negotiated the SAs
regarding the trash provisions in the
nei ghbor hood.

CHAl RPERSON M LLER: Ckay. Let ne
find that. Gkay. The letter from M.
Estrada.

MS. STERLING  Correct.

CHAl RPERSON M LLER:  Ckay.

(bj ections, M. O Brien?

MR. O BRIEN:. The sane three
obj ecti ons.

CHAl RPERSON M LLER Wl |,
certainly the objection he is not here to be

Cr oss- exam ned.
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MR OBRIEN. And --

CHAl RPERSON M LLER.  And?

MR OBRIEN. -- that it is past
the protest deadline, which was many nonths
ago. And it was created in the |ast two days,
wel | after the Protest Information Form was
due.

CHAl RPERSON M LLER:  Ckay.

MR OBRIEN. It was supposed to
list the exhibits.

CHAl RPERSON M LLER  Ckay. | am
going to admt Exhibit No. 7.

(Wher eupon, the docunent was

mar ked for identification as

Protestant Exhibit 7 and was

recei ved in evidence.)

CHAl RPERSON M LLER:.  Ckay.

MR FERRIS: My | address that?

CHAl RPERSON M LLER  What ?

MR FERRIS: My | address that?

MEMBER ALBERTI: No.

M5. STERLI NG Pr ot est deadl i ne.
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MR FERRI'S: These are not protest

letters.

CHAl RPERSON M LLER: | under st and
t hat .

MR FERRI'S: Ckay.

CHAl RPERSON M LLER: | under st and
that. | don't think it's a protest letter

either. Gkay. But | do recognize you don't
have a chance to cross-exam ne, so we are
going to give it that weight, keeping that in
m nd. Ckay.

M5. STERLING And | would like to
enter Exhibit 8, which is the letter fromthe
resident who lives directly on the other side
of the alley there that you saw in the picture
fromthe | nvestigator

CHAl RPERSON M LLER.  Ckay. 8 or
what's 8? 8A?

MS. STERLI NG 8.

CHAI RPERSON M LLER:  Just 8.

Al exander ?

MS. STERLI NG  Yes.

Neal R Gross and Co., Inc.
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CHAI RPERSON M LLER:  Ch, Al exander

Ral es, okay. All right. Sane objection?

MR. O BRIEN. Sane three
obj ecti ons.

CHAl RPERSON M LLER  Ckay. Sane
thing. W will admt it and give it the
wei ght that it deserves.

(Wher eupon, the docunent was

mar ked for identification as

Protestant Exhibit 8 and was

recei ved in evidence.)

CHAl RPERSON M LLER:  Ckay.

MEMBER RODRI GUEZ: Madam Chair
may | make an observation here?

CHAI RPERSON M LLER:  Sure.

MEMBER RODRI GUEZ: Madam Chair
there seens to be a lot of letters of protest
and | don't see why sone of these individuals
are not here in person to do these protests.
And | just amalarned at there are so nmany
protests, but no individuals to be here to be

cross-exam ned, to be questioned by the Board.
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I just don't understand why that has taken

pl ace.

That's just a statenent that |'m
maki ng for the record.

CHAl RPERSON M LLER  Ckay. kay.
Well, they would be given nore weight if they
were here, but not everybody can be here,
okay, or whatever. Yes? Oh, none of us have
cross. | can't renenber where we are now.

MR OBRIEN. W are still in
di rect exam nati on.

MS. STERLING  Cross.

CHAI RPERSON M LLER:  You're
finished?

M5. STERLING W' re finished now

CHAl RPERSON M LLER:  And you went
to your docunents, right, that's what you
sai d.

M5. STERLI NG Now, we're done.

CROSS- EXAM NATI ON
MR O BRI EN: M. Ferris, in

response to M. Rodriguez' question, people,

Neal R Gross and Co., Inc.
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as you say the community, feels so strongly
about this, why aren't any of them here?

MR, FERRIS: | think you nust know
how difficult it is for people to take tine
out of their very busy lives to cone to
hearing. W have been here -- how many hours
have we been here? This is the -- this has
been a problemw th the process for as many
years as | have been doing this.

It is extrenely difficult to ask
people to take tine out of their daily |ives.
And one of the reasons that this organi zation
was founded, was so that that could be the
vehi cl e by which we coul d engage in these
pr oceedi ngs.

MR. O BRIEN: None of these
people, | think there was 25, 26, 27, could
make it the block and a half from where they
live to this hearing roomtoday?

MR FERRI'S: The gentl eman who
lives directly across the street, who is

unbel i evabl y i nposed upon by those barrels,
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wor ks for the Washington Wzards. He has been

I n constant communication with ne trying to
find a way that he didn't have to go to

tonight's gane. He couldn't get out of it.

He even sent ne an enmil just
before | left here, "Elwn, please, read ny
letter into the record.” | can't do that.

But people have a |l ot of responsibilities.
They can't take the tine and they depend on
ot her nenbers of the community to do it on
their behalf and that's what we have been
doi ng.

MR OBRIEN. Do it on their
behal f or do it in their nane?

MR, FERRIS: | don't know the
di fference.

MR O BRIEN. You said that the
reason your organi zation was created was what ?

MR. FERRIS: One of the reasons
that we woul d have a vehicl e whereby when
I ssues like this cane up, we have an

organi zation that could handle it.
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MR OBRIEN:. Do you know that it

takes five individuals to protest an ABC
i cense application. Do you not?

MR FERRI'S. Yes.

MR. O BRIEN: And you know t hat
even if five individuals protest it, if the
ANC supports the application, the protest
against the five individuals is knocked out.
You know that, too, don't you?

MR FERRI'S: Yes.

MR OBRIEN. Ckay. So isn't the
way around that just to form an organization?
Isn't that why this was -- the Shaw Dupont
Ctizens Alliance was forned as a way around
the inability of a handful of people to stop
ABC |icense applications?

MR FERRIS: No way. Absolutely
not .

MR, O BRIEN. GCkay. And you heard
M. Cherry's testinony, did you not that when
he went to this neeting of the Shaw Dupont

Nei ghbor hood Al liance, there were a total of
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four representatives or nenbers of the
alliance there. You heard that testinony, did
you not ?

MR FERRI'S: Ckay. Yes, | did.

MR O BRIEN. And that was
factually accurate, was it not?

MR FERRIS: | wasn't at that
meeting. | couldn't attend that neeting.

MR O BRIEN. So you have -- we
have got this place -- you have no reason to
chall enge M. Cherry's testinony, do you?

MR, FERRI'S: | have no basis on
which to challenge it.

MR O BRIEN. Ckay.

MR. FERRI'S: No.

MR OBRIEN. Al right. Wll,
then the evidence of record is that a total of
four people have been driving this protest.

MR FERRIS: Wll, first of all, |
said that | wasn't there. So M. Cherry's
clainms of that is sonmething that | can't

val i date either way.
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MR OBRIEN. Fine. And as you

made clear or the protestants made cl ear, the
probl em here is that Dane Cherry won't sign a
voluntary agreenent, excuse ne, a settlenent
agreenent. |Is that not really the problem
here?

MR FERRI'S: | guess you coul d say
that is the problem yeah.

MR. O BRIEN: Ckay. The problem
Is, is it not, that Dane won't genufl ect
before you, Ms. Sterling and the other two
peopl e who are behind and constitute the

substance of this protest?

MR FERRIS: | find that very out
of Iine.

MR OBRIEN. | don't care if you
find it out of line. 1Is it not true?

MR FERRIS: No, it is not true.
MR. O BRIEN. Nothing further

MR FERRIS: | think that is rude.
CHAlI RPERSON M LLER:  Board

guestions? Yes, M. Alberti?
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VEMBER ALBERTI: Yes. M. Ferris,

I"'mtrying to judge your |evel of concern. W
have been hearing all these concerns about
trash. |'mtrying to judge your |evel of
concern. The reason |'m having problens is
because |'ve got these letters all being
gener ated | ast week.

So how Il ong -- you have known
about this for quite a while, right?

MR FERRI'S: Wll, when they
appeared there, sure.

MEMBER ALBERTI: Sure, okay. And
several weeks?

MR. FERRI'S: (No audi bl e answer.)

MEMBER ALBERTI: You have known
about this application several weeks?

MR FERRI'S: OCh, about the
application?

MEMBER ALBERTI : Yeah.

MR FERRI'S: Oh, yeah, we have
known about it --

MEMBER ALBERTI: Al right.

Neal R Gross and Co., Inc.
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MR FERRIS: -- for quite sone

time.

MEMBER ALBERTI: Ckay. And when
did you talk to all of these people who wote
these letters?

MR, FERRIS: In the last week or
so. The last two weeks. | don't --

MEMBER ALBERTI: So you were so
concerned that it took you that long to get it
together to talk to those peopl e?

MR FERRI'S: No.

MEMBER ALBERTI: Didn't -- your
concern didn't generate sone urgency to you?
s that what |'m understandi ng?

MR. FERRI'S: (No audi bl e answer.)

MEMBER ALBERTI: Yes or no? It
didn't generate any urgency in you? Your
concern wasn't of the extent that it generated
an urgency of you to get out into the
comunity and talk to these peopl e about how
they felt?

MR, FERRI S: | think there is kind

Neal R Gross and Co., Inc.
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of a m sunderstandi ng here. You nean about
the al cohol license application?

MEMBER ALBERTI: That's what we
are here for.

MR FERRI'S: Yeah. Well, you see,
the al cohol |icense application was nonths
ago. No problens presented thenselves to us
until the -- there was no objection to the
al cohol |icense application.

MEMBER ALBERTI: Al right.

MR FERRIS: What we wanted to do
was have the opportunity to negotiate an
agreenent, so that we woul d have an
understanding. W only felt the need for that
upon appearance of the trash and grease in the
all ey, which was |ong after the protest.

MEMBER ALBERTI: So when did you
di scover it? Wen did you discover how the
trash woul d be handl ed?

MR FERRI'S: | would say probably
in the vicinity of March 20th or so, because |

think ny call to DPWwent in on sonething Iike
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March 23rd, sonething like that.

MEMBER ALBERTI: So you call ed
t hem when? How | ong before -- how | ong before
you called themdid you see -- did you have
concerns about trash managenent ?

MR FERRIS: Only within a couple
of days of having seen it there.

MEMBER ALBERTI: Wen did the
comunity first speak with the |Iicensee?

MR, FERRI'S: (No audi bl e answer.)

MEMBER ALBERTI: When did your
organi zation first speak with the |icensee?

MR FERRIS: Wll, | -- we
foll owed the ABRA procedure to send notice to
an applicant to cone to our nonthly neeting.

MEMBER ALBERTI : Ckay.

MR FERRIS: W followed the ABRA
pr ocedur e.

MEMBER ALBERTI: And when was t hat
nmonthly? Did he cone to your nonthly neeting?

MR FERRI'S. Yes, yes.

MEMBER ALBERTI: And when was

Neal R Gross and Co., Inc.
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t hat ?

MR OBRIEN. He can't testify.

MEMBER RODRI GUEZ: He is
testifying.

MR O BRI EN: If it's helpful, it
was January 16t h.

MS. STERLI NG January.

CHAl RPERSON M LLER:  Ckay.

MS. STERLI NG January.

CHAl RPERSON M LLER W have a | ot
of coachi ng about that.

MEMBER ALBERTI: Ckay. Yeah,
we've got a lot of coaching. Do you renenber,
was it in January?

MR. FERRI'S: (No audi bl e answer.)

MEMBER ALBERTI: Your nonthly

nmeeti ng when they appeared, was it in January?

MR FERRIS: | wasn't at the
meet i ng.

MEMBER ALBERTI: | know.

MR FERRIS: But | -- do you
nmean - -
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M5. STERLI NG January 16t h.

MEMBER ALBERTI: Well, wait, wait,
wait. M. Ferris, so you're not concerned
enough to know.

MR, FERRIS: No, that's not true.

MEMBER ALBERTI: Al right.

MR FERRI'S: W thought -- we are
concerned enough to follow the procedures. W
foll owed the procedures.

MEMBER ALBERTI: So | think that
you said it was January 6. | think M.
Sterling --

M5. STERLING 16th

MEMBER ALBERTI: For the record,
Ms. Sterling has stated and we w |l take that
as a stipulation that it was January 16th that
he net wth them And no one thought to ask
hi m how t he trash woul d be managed?

MR FERRIS: | wasn't at the
nmeeting. Qur ANC didn't think to ask him |
wasn't at the neeting.

MEMBER ALBERTI: Did you
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conmuni cate wth people --

MR, FERRIS: | don't necessarily--

MEMBER ALBERTI: -- at the
meet i ng?

MR FERRIS: -- feel that --

MEMBER ALBERTI: Did you
conmmuni cate wth the people at the neeting?

MR. FERRI'S: (No audi bl e answer.)

MEMBER ALBERTI: Did you
conmuni cate wth the people at the neeting?

MR FERRIS: | nean, | had
conversations with ny other board nenbers.

MEMBER ALBERTI: Did you ask them
what questions they asked hin?

MR, FERRI'S: Yeah, | said howdid
it go? And they said that he was adamant
about not believing in settlenent agreenents
and he wasn't going to engage in any
negoti ati ons.

MEMBER ALBERTI: But there were no
specifics -- but no one raised the issue of

trash back then?
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MR FERRIS: | can't speak to
that. | wasn't there.

MEMBER ALBERTI: | have no further
guesti ons.

MEMBER SHORT: Madam Chair ?

CHAl RPERSON M LLER:  Yes, M.
Short ?

MEMBER SHORT: Again, | would just
li ke to ask, you said you had a DPW I nspect or
Chance cone out?

MR FERRI'S. Yes.

MEMBER SHORT: And that person did
not performtheir duty as a Governnent
enpl oyee? They refused to wite a ticket?

MR FERRIS: | can't say that she
ref used.

MEMBER SHORT: But she didn't
wite a ticket?

MR, FERRI'S: She asked ne if |
wanted her to and I said no, | didn't want to
get things off on the wong foot. And then we

parted ways. So | don't know what she did
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after that.

MEMBER SHORT: But didn't you al so
testify that she said that if he didn't do
sonething in a couple of days, she would wite
a ticket?

MR FERRI'S. Yes.

MEMBER SHORT: And she still never
wote the ticket?

MR FERRIS. | --

MEMBER SHORT: As far as you know?

MR FERRIS: -- have no -- as far
as | know, no. | don't know how | woul d know,
but no. | don't think she did wite a ticket.

If the testinony is that no tickets were
witten, | wouldn't think she wote a ticket.

MEMBER SHORT: You didn't follow
up on that?

MR, FERRIS: | think we probably
wll, yeah.

MEMBER SHORT: Thank you. Thank
you.

CHAl RPERSON M LLER: Ot hers? M.
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Ferris, where do you want themto put their
trash?

MR, FERRIS: Well, we believe that
all licensees should follow the sane
regul ati ons. Everybody el se keeps it inside.
W would like it inside. The inside is
bigger. |It's huge enough to hold the grease
and trash and we would like it inside.

CHAl RPERSON M LLER. Ckay. And
did you tell Ms. Chance that? |s that her
name? This DPW person

MR FERRI'S: That we wanted it
I nsi de?

CHAl RPERSON M LLER:  Yeah.

MR FERRIS: No. | really called
her to just get a reading fromher, could she
tell me was it on the public space.

CHAI RPERSON M LLER  Is it up to
themto -- is it their jurisdiction to
determ ne whether it should be inside?

MR FERRIS: Onh, | don't believe

SO.
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CHAl RPERSON M LLER  It's your --

whose jurisdictionis it?

MR FERRIS: Wll, | don't -- | am
not with Public Space, so | don't know how
they enforce their regulations. So we are --
we just ask our businesses to cooperatively
work with us and put it inside. | don't
bel i eve anybody is required to do that.

CHAl RPERSON M LLER:  Ch, okay.

MR. FERRI'S: Al though | know t hat
Logan Crcle nowis requiring everybody to do
it.

CHAl RPERSON M LLER:  Ch, okay.
When was the Shaw Dupont Citizens organization
f or med?

MR FERRIS: 2012.

CHAl RPERSON M LLER:.  Ckay.

MR FERRI'S: 2012.

CHAl RPERSON M LLER.  And how nany
peopl e do you have in your organization?

MR. FERRI'S: The nunber?

CHAI RPERSON M LLER:  How nmany
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menber s?

MR FERRIS: | would say maybe 60
or so.

CHAI RPERSON M LLER  Ckay. kay.

MEMBER RODRI GUEZ: |'ve got one
nor e.

CHAIl RPERSON M LLER. Ckay. M.
Rodri guez?

MEMBER RODRI GUEZ: Yes, M.
Ferris, | nmade a statenent to the Board that
| was concerned about the nunber of people
t hat have not conme to be here. | consider
this a very inportant hearing. And we have
broken our backs to ensure that you had your
say. W have debated it and went out of our
way to make sure that your rights were
pr ot ect ed.

You just said that you have 60
menbers. 60 menbers in your organization

MR FERRIS: W have -- | would
say we have close to that. | don't keep the

menber shi p records.
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MEMBER RODRI GUEZ: Right. And so

of those 60 nenbers, how nany are present here
to testify on that issue?

MR FERRI'S: They becone nenbers,
so that they don't have to do this. So to
becone nenbers of the organization, we wll do
it on their behalf.

MEMBER RODRI GUEZ: Oh, so in other
wor ds, you get 60 nenbers, so that you can
speak for then? 1Is that the way it works?

MR, FERRIS: W neet and we take a
vot e.

MEMBER RODRI GUEZ: Well, | just
see a coupl e of people here speaking for 60
and | thought in Anmerica, you know, | don't
want to get too political, but, you know, a
representative denocracy, if you have got an
organi zation, every organi zation that is -- is
your organi zation incorporated?

MR FERRI'S. Yes.

MEMBER RODRI GUEZ: Do you know

that an organi zation that is incorporated has
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to exenplify the denbcratic process in terns
of its structure and in terns when you

I ncorporate, there is a certain identity that
has to be consistent wwth the Anerican system
W th denbcracy and partici pation.

And so do you think that your
organi zati on has a denocratic process here in
terns of presenting its case between -- here
before this Board?

MR FERRI'S: W operate by our
corporation bylaws. W operate in accordance
to our byl aws.

MEMBER RODRI GUEZ: Ckay. No nore
guestions. But |I've got to tell you, |'m not
satisfied, for the record, that, you know, you
have done everything possible to get people
here to testify before this Board. That's all
['l'l say for the record.

CHAl RPERSON M LLER Ot hers?

MR FERRIS: It's always difficult
getting people to cone to these.

CHAI RPERSON M LLER: | have just a
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foll owup. Do you have a quorum under your

byl aws?

MR FERRI'S: Yes.

CHAl RPERSON M LLER  What's that?

MR FERRIS: Oh, | couldn't tell
you.

MS. STERLI NG It --

MR FERRIS: | couldn't tell you
what it is.

MS. STERLI NG  Yes.

CHAl RPERSON M LLER  Ckay. |
mean, |'m asking because M. O Brien said

there were only four people at the neeting.
M5. STERLING Yes. That wasn't
accurate. W have the sign-in sheets.

CHAI RPERSON M LLER  Wait. No.

MR FERRI'S: Again, | wasn't
t here.

CHAl RPERSON M LLER. Ckay. That's
fine. Al right. Any other Board questions?

Any questions on Board questions?

Neal R Gross and Co., Inc.
202-234- 4433
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MR. O BRIEN: Based on a Board

guesti on?
CHAl RPERSON M LLER  Um hum
RECRCSS- EXAM NATI ON

MR OBRIEN. Are you aware, M.
Ferris, that this application was originally
pl acarded on Cctober 18, 2013 and that the
protest deadline, the petition date originally
was Decenber 2, 20137

MR FERRIS: | can't attest to
t hose specific dates.

MR O BRIEN. But you are aware
that there was a previous round of placarding
in this case?

MR FERRI'S: Yes.

MR, O BRIEN. Ckay. Now, on or
about Decenber 2nd, the 45th day, did you not
personal ly conmmunicate wwth Fred Mosally, the
Director of the ABC Board, and conpl ain that
a notice about this particular application had
not been sent to your group?

MR FERRIS: | notified ABRA that

Neal R Gross and Co., Inc.
202-234- 4433
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we had not received the notice that usually
comes from Ms. Fashbaugh. | knew -- know t he
date, obviously, that | did that. [|'m not
aware of the date, but when | found out that
a place had been placarded, that we haven't
been notified of, | contacted ABRA

MR OBRIEN:. And | suppose it is
just coincidence that you conpl ai ned to ABRA
about that on the 45th day of the original
public notice period?

MR FERRI'S: Hmm

MR O BRIEN. |Is that just
coi nci dence?

MR FERRIS: |If it happened that
way, that would be purely coincidental,
because we do not intentionally -- there would
be no point in trying to do anything |ike that
intentionally. | won't acquiesce to the fact
that it was on the 45th day.

MR OBRIEN. Al right. And did
you not demand of Director Mosally that it be

repl acar ded?

Neal R Gross and Co., Inc.
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MR FERRIS: | can't say that |
demanded of him | informed him obviously,
t hat we had not received notice. It has

happened a nunber of tines.

MR. OBRIEN. And you didn't
I nsist that the placarding start all over
agai n?

MR. FERRIS: Well, that woul dn't
be up to ne to do it all over again. That's
an ABRA procedure.

MR OBREN Dd you --

MR FERRI'S: Not --

MR O BRIEN. -- suggest to
Director Moosally --

MR FERRI'S: No.

MR OBRIEN. -- that he --

MR FERRI'S: No.

MR. OBRIEN. -- because you had
not received notice, that this should be
repl acar ded?

CHAI RPERSON M LLER: Is this

relevant, M. O Brien?

Neal R Gross and Co., Inc.
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MR OBRIEN. It goes to how |l ong

M. Ferris has known about this application,
whi ch was questions asked by M. Al berti.

CHAl RPERSON M LLER:  Ckay.

MR. O BRIEN: He has known about
this at |east since Decenber 2nd of |ast year.

CHAl RPERSON M LLER  Um hum

MR. O BRIEN:. That was the
rel evance of it.

CHAl RPERSON M LLER:.  Ckay.

MR. O BRIEN. Thank you.

MR FERRI'S: | don't know what
Decenber 2nd of |ast year was, what date that
-- what rel evance that date has.

MR OBRIEN. Well, | would ask
the Board to look at its own records and it's
noti ce of neeting, supplenental agenda from
Decenber 11, 2013, review of Item No. 2,
"Review of registered civic association's
request to replacard an establishnent."”

MEMBER ALBERTI: W have it, M.

O Bri en.

Neal R Gross and Co., Inc.
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MR. O BRIEN: Thank you.

MEMBER ALBERTI: | renenber.

MR FERRIS: Wll, that's a
procedural thing that if we feel that ABRA
hasn't followed the procedure that guides us--

MEMBER ALBERTI: | don't believe
there is a question. But, M. Ferris, | don't
believe there is a question out there.

MR FERRI'S: Ckay.

MEMBER ALBERTI: |'m fini shed.
Thank you.

CHAl RPERSON M LLER  Ckay. Al
right. Thank you. Are there any other
guestions? No. You are finished. W were at
you. Okay. And | don't think the Board is
goi ng again. So thank you very nmuch, M.
Ferris.

MR, FERRI'S: Thank you.

MEMBER ALBERTI: Thank you.

(Wher eupon, w tness was excused.)

CHAl RPERSON M LLER. Ckay. Do you

rest your case? Have you finished noving

Neal R Gross and Co., Inc.
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anyt hi ng, everything you wanted --

MS. STERLI NG  Yes.

CHAl RPERSON M LLER  -- into
evi dence? kay. Good. Ckay. dosing?

MR OBRIEN. | don't want to
repeat nyself. M closing has been in the
formof ny cross-examnation we will submt on
the record.

CHAl RPERSON M LLER  Ckay. Thank
you very nuch

M5. STERLING M. Cherry has nade
many prom ses regarding trash and vermn
control, peace, order and quiet issues and
noi se. Wthout these prom ses being included
in a Board Order as conditioned for a |license,
our experience has taught us that they just
w il remain prom ses.

We need these prom ses to be
enforceabl e provisions of his |icense and we
have the conditions that we request here from
public space and trash, rat and vermn

control, and noi se.

Neal R Gross and Co., Inc.
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MR OBRIEN. And ny rebuttal is,

as | said before, that's what this case is all
about. It's their consistence that he knuckle
under to a handful of people, not 60, four,
and do as they say to do or we are going to
make your life difficult.

W are going to wait until the 45th
day and then insist that you be repl acarded.
This application was filed back in Septenber.
It is totally innocuous. This business is
i nnocuous. | submt and poise this for the
Board to determ ne whether M. Cherry is a
credi ble witness as to the neasures he takes
to run a responsi bl e establishnent.

But this is all about a power
trip.

M5. STERLING It's actually --

MR. O BRIEN: He has got the ANC,
which is elected to protect the interests of
their citizens, affirmatively supporting this
and you have got a handful of people under the

gui se of a corporation trying to assert

Neal R Gross and Co., Inc.
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t hensel ves and force himto, as | said before,
genuflect in front of them

He has nmy admration for not
knuckl i ng under to that.

CHAl RPERSON M LLER:  Thank you.
Ckay. So the record is now closed. Do
parties wwsh to file proposed findings of
facts and concl usions of |aw or waive your
right to do so?

MR OBRIEN. [I'mwlling to waive
our right to do so.

CHAl RPERSON M LLER:  Ckay.

M5. STERLING We can wai ve.

CHAl RPERSON M LLER  You wai ve as
well. Okay. So one nore tinme with feeling,
I"'mgoing to read the instructions for us to
take a vote and consider this case in closed
session pursuant to the Open Meetings Act.

And as Chairperson of the
Al coholic Beverage Control Board for the
District of Colunbia and in accordance with

Section 405 of the Open Meetings Amendnent Act

Neal R Gross and Co., Inc.
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of 2010, | nove that the ABC Board hold a

cl osed neeting for the purpose of seeking

| egal advice fromour counsel on Case No. 14-
PRO- 00009, Ansterdam Fal af el shop, per Section
405(b) (4) of the Open Meetings Amendnent Act
of 2010, and deliberating upon this case for
the reasons cited in Section 405(b)(13) of the
Open Meetings Anmendnent Act of 2010.

Is there a second?

MEMBER BROCKS: Second.

CHAl RPERSON M LLER. M. Brooks
has seconded the notion. |'ll now take a roll
call vote on the notion now that it has been
seconded.

M. Brooks?

MEMBER BROOKS: | agree.

CHAl RPERSON M LLER M. Al berti?

MEMBER ALBERTI: | agree.

CHAI RPERSON M LLER M.

Rodri guez?
MEMBER RODRI GUEZ: | agree.

CHAI RPERSON M LLER:  Ms. Ml er

Neal R Gross and Co., Inc.
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agr ees.

M. Short?

MEMBER SHORT: | agree.

CHAI RPERSON M LLER: M. Jones?

MEMBER JONES: | agree.

CHAl RPERSON M LLER  Ckay. It
appears the notion has passed by a 6-0-0 vote.

| hereby give notice that the ABC
Board will hold a closed neeting in the ABC
Board conference roomto deliberate this
matter pursuant to the Open Meeti ngs Amendnent
Act of 2010. And we will issue a witten
order within 60 days, as this is a new
application.

Ckay.

MR. O BRIEN. Thank you.

CHAl RPERSON M LLER.  You nay be
excused. Thank you very nmuch. Have a good
ni ght .

(Wher eupon, the Protest Hearing in
t he above-entitled matter was concl uded at

8:33 p.m)

Neal R Gross and Co., Inc.
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